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PREFACE. 


It. is not exclusively to the Student who intends 
to follow the practice of the law, but to every Gen- 
tleman, every liberal Scholar in the kingdom, who is 
not insensible how necessary it is that he should 
apply himself, in order to obtain at least a general 
acquaintance with the nature of the local constitu- 
tions of his native land, that I dedicate the follow- 
ing pages. The importance, indeed, of this interest- 
ing brancli of instruction, in every situation of life^ is 
universally acknowledged ; but the way, in which 
we ought to endeavour to attain to it, is a subject 
of much difference of opinion, even among profes- 
sional men, and presents to the unassisted and un- 
prepared student a constant source of extreme dif- 
ficulty and discouragement. 

For my own part, oppressed with the humiliat- 
ing disappointment, under which I had vainly la- 
boured to remove the inexperience of tny earlier 
years, and when, (as Sir Henry Spelman expresses 
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himself upon a like occasion,) excidii mihi fateor 
animus^ 1 should liave felt ihost grateful to the man 
^u> would have lixed my indecision by the sugges- 
tions ol his riper judgment, or from whose exjieri- 
ence 1 could have dciived one ray of light. It is to 
those, who may probably now entertain the same 
feelings, that I oifer tlie following Considerations of 
the Plan of lidueation recommended by thaldistyi- 
guislu d Judge, Lord Chief Justice Reeve (1), and 
which I originally proposed to myself as a sort of 
occupation in captivity during the memorable and 
for ever iniamous persecution of the detained British 
hostages in I'raiice. in the shape in which they are 
now offi red to the reader, tliey will at least serve to 
demonstrate, th it the law is not a mere scries of un^ 
connected decrees and ordinances^ but^ in the strictest 

c 

sense of the word^ a science founded on •principle^ and 
claimin^> an exalted rank in the empire of reason; 
and they will, at the same time, exemplify an easy 
and certain method of ensuring a due proficiency in 
this course of stmly, to those wdio may desire fo be- 

(l) Sir Thomas Reeve was Lord Ch. Justice of the Common 
Pleas, ill the early |)aTt of the reign of George II. See his advice 
to his nephew, on the study of the law, in Hargrave's Collectai^a 
Juridica, vol. 1. p. 79> tt seq. 
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nefitbyit, with a view either to the Bar, to the 

• ® 

Senate, or to the duties of Magistracy. 

- - ■ ■ Fungor vice cotis, acutum 

Reddere. 

And here I must also beg leave (as a privilege 
of which authors not unusually avail themselves 
upder the same circumstances,) to acknowledge 
myself much indebted for tlie explanation of some 
of the most difficult and obscure passages in “the 
Institute,’^ to the assistance of an excellent and 
learned friend, at that time my fellow prisoner at 
Verdun, who has been long known and distin- 
guished in the political world, in which he has 
chiefly moved, by his universal and profound eru- 
dition in this branch of science (2). The desire 
of bcneliting by instruction is not without praise, 
but they who assist us in it are entitled to our 
warmest gratitude. 

FREDERICK RITSO. 

94, Devonshire Street, • 

Portland Place, 


(2) John Nichollit, Eitq. formerly member of parliameDt for 
Tregony. 
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INTRODUCTION 


TO 

THE SCIENCE OF THE LAW, 

— ■ • A- 

Upon questions of difficulty, in which others are 
equally involved with us, we naturally direct our first at- 
tention to the practice of ‘*the many,” and are generally 
much more disposed ifb assent to its propriety, than to be 
at the pains of convincing oursely^es of its merits. From 
the influence of this popular way of thinking, a man will 
conform himself to the grossest errors, or incur the most 
unnecessary and often fatal embarrassments with unen- 
quiring indolence and inconsideration. He will be apt to 
disregard the silent testimony of his proper reason an^ 
judgment, and seeing the resignation, which is shown by 
others, under the same circumstances, he will consider it 
as a sort of excuse, at least in his own eyes, for his parti- ' 
cular foljy or supineness. * 

It is more particularly in the prosecution of that pro- 
fessional science, of which we are now U'eating, that wd 
see the inconvenience, and extreme danger of thus blindly 
falling into khe comnion practice. There hardly indeed 
passes a day* which docs not produce the repetition df 
the sw^e question; — what pl^, what course of rdSSin'g 
would you recommend to uS, in order that we may bc 
competently instructed in the laws, and locaf ednstitq- 
tions of our native land ? A question upon which dependi 
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the most important and valuable branch of liberal and 
polite learning, and which ft personally interesting, not 
to every professional reader alone, but to every gentleman 
and scholar in the kingdom. 

I presume then, with all due deference, from a know- 
ledge of the inconveniences, which, in common with every 
unassisted beginner, I have to contend with, in the 
prosecution of this course of study, that the discussion of 
the proposed pjan of educatibn, recomm^j^ed to us by 
one of our ablest and most eminent judges, will be not 
unacceptable to those who are desirous of attaining to 
this branch^f instruction. Such is, in few words, the 
object of the following publication; and, I trust, that tlje 
more candid reader will impute i^l^ss to the vanity dP 
being an author, that I give it under my own name, than 
to a wish to evince tlfe sincerity with which I offer it, 
and'to shew myself responsible for its accuracy. 

The profession, which of all others is more pecu- 
liarly the province of reason and of intellect, and affords 
the most extensive field for the exercise of the energetic 
powers of the mind,” is unquestionably that which we 
understand, in one word, by the bar.” In many other 
paths of life, (for it is not necessary that we should speak 
of any one in particular,) a man may be advanced by 
other talents than his own: he may have many a better 
recommendation in his favour than that for which he 
would be indebted to his own exertions, and an acquired 
patronage may supersede the necessity of deserving it. 
The profession of the law, on the contrary, yields no tri- 
butafy honours to the canyasGiings of affection, nor affords 
its unsullied laurels to be^rostituted to the fugitive and 
accidental pretensions of adventitious patronage. The 
reliance of the law student must be on bis own strength ; 
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he must rise by his own single proficiency; he must be 
the artificer of his own fortune ; — neither, imleed, is there 
any other profession in which more diligent and perse- 
vering application is required, or which, in the exercise 
of its higher functions, demands more extraordinary ef- 
forts of quickness and subtilty of apprehension, of vigK)ur 
and versatility of intellect, of soliility of judgment, of ac- 
curate and profound reasiping, and of delicacy and pre- 
cision of expression. It is not to be minutely com^ersant 
in the letter a^d 4he practice of the law alone, in which 
the advantag^f a law education principally consists, but 
rather in the attainment, by long study and meditation, 
of those superior qualifications of an enlq^^ed and en- 
lightened understanding, which are necessary to fullil 
‘^ith dignity the fui^tions of a lawyer, whether to aid, 
by the wisdom of his counsels, the dispensations of ad- 
ministrative justi<^, or to defend the life, the honour, and 
the fortune of his clients, and to render the cause of truth 
and innocence triumphant. 

But let us here pause a moment, to consider of the 
means by which we may, ultimately, attain to this high 
professional merit and desired improvement of education. 
What scheme, — what plan of study shall we adopt, in 
order to arrive at it? We little think of the extent of the 
inconvenience we incur when we embark upon this new 
element, to launch as it were into a new sphere of science, 
with no public directions in what course to pursue our 
studies, and with no private assistance to remove the 
distresses and dilTiculties which always embarrass the 
beginner! 

Indeed, when we reflect upon this single circumstance, 
we shall find it to be easily accounted for, that we are 
exposed to more frequent disappointments and miscar- 
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tiages in this particular lii\e of life than in any other. We 
all set out with the same laild of promise before us, and 
not unfrequently, (1 apprehend,) with the same degree of 
personal vanity and confidence in the expectation of 
reaching it. But the scene changes as we advance : in- 
creasing doubts insensibly overcloud the prospect which 
was at first so inspiring, till meeting with an incessant 
train of unforeseen obstacles, ^we are kept in a constant 
state of the most discouraging uncertainty and conjecture; 
we cannot choose, but guess, at what #e have not expe- 
rience enough to see in a clearer point ot view, and at 
every successive question that arises, we find new subject 
for surprisqipid perplexity. 

It is this inconvenience of having neither fixed direc- 
tions to pursue, nor particular assistance to recur to, un- 
der encreasing difficulties and embarraHsments, that gives 
occasion to the immense disproportion there is between 
‘‘ the many” who enrol themselves in this learned and 
honourable profession, and ** the few” who have the good 
fortune to succeed in it. The eventual disappointments 
tve complain of, have no other than this foundation: 

mali labes, there lies the root of the disease; but, 
like the inexpert physician, who loses his labour upon 
the symptomatic, while he overlooks the principal dis- 
order, we lament the difficulties we are exposed to, and 
yet persist to follow a plan of education in which they 
are radically inherent. For such in fact I take to be the 
prevailing system (as I shall endeavour more fully to de- 
monstrate in the course of the succeeding pages) of read- 
ing and common-placing Blackstone’s Commentaries, and 
of attendinga special pleader’s or attorney’s office for some 
two or three years, to copy precedents. When we after- 
wards emerge into the profession from this officinal pur- 
gatory, how few of our numl^r reach the happy plains 
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■ ■■■■■ - — £^in*c]e peramplum 

Mittiaiur Elysium; etpauci laeta arva teuemusi ' 

It is, indeed, far from my intention to presume to in- 
sinuate that those professional gentlemen who have 
pupils under their care, do pot do them ample justice ; 
but, independently of the avocations of actual business, 
by which they are principally occupied, it is not ex- 
pected of them, according to the prevailing sjrstem, 
that they should give lectures. We must take the 
general usage as it is, and not build upon those rare 
instances which are but exceptions to it. Men will not 
read witli their pupils, when they can sel|||lhem down 
quietly at the desk tp copy precedents ; — they will not, 
unsolicited, volunteer the arduous undertaking of deve- 
loping the science of the law, of explaining the theory of 
its principles, of demonstrating the results, elucidating 
the analogies, and in short, of clearing away each tech- 
nical difficulty by discussion. How much easier is it to 
leave the student to the exercise of his own industry, to 
copy precedents of which no discussion is required, ancl 
to read and common-place Blackstone’s Commentaries* 
which, as far as they go, have need of no explanation! 
An inexperienced beginner in the profession commences 
his education under these auspices. Like the good monk 
who reads his breviary as he finds it, he believes that this 
is the best of all possible plans to be adopted, and thp 
ne plus ultra of professional learning: — 

Beyond this flood a frozen continent 

Lies dark and wild, beat with perpetual storms 

Of tempest and dire hail ! 

But this contracted and illiberal notion of the nature of 
an introduction to the science of the law, has a tendency, 
^mong its many other ill consequences, to bring this, 
branch of instruction into discredit and disesteem. It 



tends to confound the la^vy^ei* with the practitioner, the 
liberal scholar with the mechanic, and consequently to 
render an appli< ation to this course of study both an irk- 
some and an endless labour, distasteful to the man of 
scmnce, and fit for those CMily whoSe intention it is to fol- 
low the law as a profession. 

That men, who in all other respects possess an ac- 
knowledged superiority in point of education, should be 
thus precluded, as it were, from this most interesting and 
important species of information, — that they should be 
shut out from the knowledge of the local constitutions of 
their nativ^and, through a prejudiced misapprehension 
of the means of attaining it, is at once a most humiliating 
and disgraceful spectacle, dishonourable and inj'urious to 
the individual, aud inconvenient and mischievous to the 
community. The former, indeed, wilf in many instances 
be found to be wanting to himself, both as a British gen- 
tleman and a British subject; he will frequently be uii- 
^equal to those ordinary practical duties, in the conscien- 
tious discharge of which consists the essential difference 
between the good member of society and the bad ; he is 
n6 fit person to be referred to in the character of an arbi-^ 
trator; he is unworthy to be confided in as the appointed 
guardian or trustee of a common fiimily settlement! The 
same humiliating incapacity which unfits him for the 
discharge of these private duties, renders him an equally 
insignificant and useless member of society upon occa- 
sions of a more public nature. The juror, upon whose 
solemn verdict depends the adjudication of tbe property 
or the disposal of the lives of his fellow subjects, has not 
unfjrequently to decide complicated questions both of law 
and fact^ of which a more tbah ordinary degree of legal 
skill and judgment is necessarily required in the solution. 
Id gentlemen appointed to fill the commission of the 
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peace, (a situation in which tjiey have sueli ample power 
to mainrain the good order of their neighbourhood,) a 
want of instruction in this species of learning, is confes- 
sedly still more inconsistent and inexcusable. Will the 
magistrate who misunderstands his business or miscon- 
ceives his authority, administer legal and eifeotual 
justice; will he not rather be the object of the con- 
tempt of his inferior|, awl expose himself to the censure 
of those to whom he is accountable for bis conduct? 
The inconvenience increases in proportion as the sphere 
of action is enlarged. The man who has not legal skill 
and judgment enough to serve witli ability upon a jury, 
or to act as a justice of the peace, of how||^uch less abi- 
lity is he to represent his country in parliament, and to 
fulfil ne more arduous and comprehensive duties of 
statesman and legislator!-— So necessary is it that every 
man of rank and fortune in the kingdom sl^ould apply 
liiinself by a regular and methodical course of' study, to 
acquire at least a competent knowledge of the nature and 
principles of tlie laws and the constitution of his 
country ! 

But there is likewise another point of view in which 
the proposed lucubrations have a much more extensive 
influence than we are apt at first sight to be aware of, and 
may be attended with the happiest advantages. — ^They 
eminently invigorate and fortify the mind’s noblest fa- 
culty— the power of attention ; they discipline the un- 
derstanding, excite discrimination, •give activity and 
acuteness to the apprehension, and correct and mature the 
judgment. They teach us to think and la redson in our 
youth, and will serve to employ us, and to render us use-t 
ful to others in old age. lii prosperity they grace, and 
embellish, in adversity they afiord us comfort and sup- 
port. There is no profession, no situatioti’ in life, in 



which they do not at some time or other come into use: 
they proceed with us through every vicissitude, attend 
us in every walk, and imperceptibly nourish in our minds 
that virtuous self-dependence which is the foundation of 
whatever is dignified in charactei^ apd the parent of all 
greaj; and noble resolutions. 

Neither is it in the improvement the understanding 
alone that we experience the advantages to be derived 
from this course of study; it tends to improve the heart 
equally, and has a visible influence in meliorating and de- 
termining the moral character. We insensibly awaken 
to better feeli|^8, and conceive a livelier and higher sense 
of all oursoci^ and civil duties, from being impressed 
with the evidencjgs of truth and reason, upon which the 
knowledge of the science of the law depends. Perhaps 
the truth (|f this remark, in which there is neither pre- 
judice nor enthusiasipt may he thus accounted for: in 
the study of the mathematics, for example, if we take any 
primary maxim or received truism, as “ that two things 
which are equal to a third, are equal to each other, ot that 
equals being taken from equals, equals will remain^' the con- 
viction whiclyt produces operates merely upon the intel- 
lect, and has no immediate influence upon us in our views 
of men and things as members of society. But the prin- 
ciples upon which the science of the law depends, are in 
this respect widely different: the perception for instance, 
qf the degree of ciml obli|;ation we are under, to live 
honourably, to do v/rong to none, and to render to every 
man what is due to him,” (which are three fun4amental 
inaxim8(l) in the theory of judicial or legal reasoJmg,) not 


(1) Juris prSecqiyta sunt hec,^ honest^ vivere, aUerum non 
Ig^dere^ et suuiu cuiqu^ tfibume last. Civ. Jur, lib. 1. c. 3. 
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only enlarges and informs the jBind^ but tends* at the same 
time, to meliorate and determine the moral character. In 
the progress of this interesting investigation, and the 
resulting conviction to which it leads, of the equitable 
policy of each decision^ or rule of law, the student will, 
therefore, not only have his understanding enlighteitedTind 
his mind idiproved, but will infallibly become, at the same 
time, both a better m%n and better citizen. 1 conclude, that 
the course of stu4y which possesses these peculiar ad- 
vantages, is rather to be esteemed and attended to, for 
the purposes of education in general, than all the learning 
in the world besides. For I regard not the most exalted 
faculties of the human mind as a gift wortk^he Dimnity^ 
nor any assistance hi the improvement of them as a subject 
of gratitude to my fellow^creaturcs, hut from a conviction 
that to inform the understanding corrects and enlarges the 
heart. ^ 

To the student who intends to follow the practice of 
the law, there are likewise further considerations to be 
olFered, and such as none ever neglected with impunity. 
The obligations which are incurred at our own discretion, 
are those of all others of which we are to be tjie least ex- 
cused for failing in the observance ; and that which was be- 
fore incumbent upon us, becomes doubly so from being 
identified with the discharge of a professional duty. I 
would ask then, have we taken any and what steps, in 
order to prepare ourselves to fulfil the duties of this self- 
created responsibility? Shall we setout,*for instance, in- 
dependen^ll^ of all systems, and without having any fixed 
plan before us, relying with the unprofessional and un-- 
learned reader upon the elements of the law, as we find 
them recapitulated in Blackstone? Or it is the better 
way, do we imagine, to enter at once upon the technical 
part, or, as it is sometimes called, the business of the law. 
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expecting to emerge forsooth from the desk to science, 
ainl deferring in the meantiine the investigation of each 
drflicult or doubtful doctrine, to be ascertained at any 
future period when we may happen to have occasion for 
it ill practice? This, indeed, woiUd be to plunge into 
the'^very error which has been constantly deprecated by 
all our best and most approved lawyers, ami especially by 
Lord Coke himself, whoceases not tD warn and toconjure 
the student (in those pithy and quaiift words which are 
therefore more likely to impress themselves upon the 
memory) against tlie “ preepropera prai fs," and the pr€e- 
postera lectio^,** From the expectations we are apt to form 
of our infai#talents, and, perhaps, from an eagerness 
(which is still more natural to us) to meet the expectations 
of others, we almost insensibly lall into this fatal error; 
hurrying into the profession as if the practitioner must be 
of course^ the lawyer, when, alas! we have hardly yet 
science enough to discuss an ordinary marriage settle- 
ment, or to analyze a common report with accuracy. 
Modus mihi quidam videtur ttnendus, ne quas praproperc 
distringatur immatura frons^etquicquid estillud adhuc acer^ 
hum proferatuT, Nam inde et contemptus operis innasci- 
tur^ et fundkimenta jaciuntur impudenticCy et (quod est 
tthique perniciosissimum ) prav€?iit vires Jiducia\ 

It is true, that experience does not always come witU 
years, neither are grey hairs and a furrowed countenance 
infallible marks of superior discernment and learning. 
But there is something so preposterous in the premature 
confidence of the beardless lawyer, that the name of 
the thing alone seems to carry with it an apparent insi- 
nuation of ridicule. ' Do not let us deceive ourselves. 
Professional instruction is no more to be forestalled, than 


» Co. LUt.70. b. 


b Quinct. lib. 13. c. 6 . 
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it is to be dispensed with. It is not the desultory super- 
ficial ^mattering which a man may pick up any where or 
every where, but the slow-paced erudition which grows 
out of much patient reading and reflection. It implies 
the “ vit^inti annorum lutubrationes^' — the results of the 
study and meditation of a long series of years. To effect 
to hurry over, with slovenly inconsideration, this vast 
and profound learning, betrays an entire ignorance both 
of the nature and principles of it, and is one of the last 
efl’orts of indiscretion and puerile vanity. They were 
lawyers such as these (I ween) that Cicero alludes to iu 
his Oration for Muraena, when he says “ if you provoke 
me I will make myself a lawyer in three days.’* Si mihi 
stomachwn mozeritisy triduo me jurisconsult U7n esse profit 
tcbor. 

With respect, indeed, to the system of copying prece-^ 
dents and filling up the marginal references in Blackstone^s 
Commentaries^ there is no such apparent defect (it must be 
allowed) in the quantity of either time or labour which is 
usually bostowed upon it. The only objection to be 
found, is in the resulting inconvenience,*^ that after having 
regularly gone through the prescribed probation, the stu- 
dent has still the same irksome and endless prospect before 
him — the same doubts to perplex — the same difficulties 
to embarrass.” And here, perhaps, it may be necessary 
to explain, that Blackstone’s Commentaries were never 
intended to be an institute for educating and forming 
lawyers. On the contrary, if we examine them in this 
point 0 ^ view, there can be nothing more circumscribed 
and incomplete, than the information they contain, nor 
more superficial and uninstitutionnl than their manner of 
treating it; and, which is still more distressing to the stu- 
dent, they abound with contradictions and professional 
errors. Of these, indeed, I am aware that a very large pro- 
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portion has been already poisted out or corrected in the 
later editionSy and much useful (earning has been supplied 
by the labour of annotation (2). This, however, is by no 
means the principal ground upon which I contend against 
the propriety of recommending the study of Blackstone’s 


(2) In the last much-improved edition of Blackstone's Com- 
mentaries, by Mr. Christian, the student will have at least the 
benetit of being no longer puzzled with those original I y mis- 
taken or exploded doctrines, “ that contracts made with a minor 
are not binding upon a person of full age, (B. C. 1. 436.) ; that 
the daughter ofa^Jew has not the same claim to maintenance, as 
every other subject, (B. C. 1. 449.) ; that there can be no arrest 
without corporal seizing or touching, (B. C. 3. 288.) ; that the 
horse, which a man is riding at the time, may be distrained and led 
away to the pound, notwithstanding the rider, (B. C. 3. 8.); 
that under a commission of bankrupt, the lord shall be allowed 
his arrears of rent in preference to the other creditors, (B. C.2. 
489.) that the right of a donative is for ever destroyed by a pre- 
sentation, (B. C. 2. 23.) ; that an advowson or right of patron- 
age ipay be conveyed by a verbal grant, (B. C. 2. 22.) ; that the 
principle upon which waifs and estrays are become the pro- 
perty of the crown, is that of their being bona vacantia^ (B. C. 
1* 299.); that the sole property of all the game in England is 
vested in the king alone, (B.C. 4. 415.) ; and that no persons, of 
what property or distinction soever, are entitled to kill game, even 
upon their own estates, without the grant of a franchise,** (B. C. 
4. 174.) and so forth. At the same time, supposing (which is 
certainly fur from being the case) that the learned editor has 
not in any single instance overlooked a mistake or misrepresen- 
tation of any kind which called for explanation or correction, 
still (I apprehend) the objections which are here suggested 
would stand upon the same ground; there would still remain 
the same substantial argument in snpport of them. He has in- 
dustriously repaired, no doubt, and has often illuminated the 
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Commentaries as the most advisable method of educating 
and forming men to be lawyers. They are not the super- 
venient inaccuracies which are to be remarked in them, 
that I principally object to, but their total misapplication 
in opposition to what the learned commentator himself 
designed, to a purpose to which they are in every point 
of view wholly inadequate. In proceeding to show that 
this opinion has not been unwarrantably concluded, I 
shall also expose, as far as lam able, the truly absurd sys- 
tem (by which it has usually been accompanied) of copy- 
precedents in an ollice; — a drudgery at which common 
sense revolts, and which is equally unscientific and unlaw- 
yer-like. But I shall beg leave to preface the observa- 
tions I may have to offer upon this part of my subject by 
a few introductory remarks upon the nature of the reason^ 
ing theory^ or common sense of the law; for if it were not 
from some strange misunderstanding in this particular^ 
there would not, I apprehend, be the occasion which there 
now ii^ to say any thing in its vindication. That the 
means of acquiring may be fairly estimated, let us first 
understand each other with respect to the quality of the 
thing to be acquired. 

In the first place, then, it is to \)e premised, that the 
ground-work of our whole system of civil or municipal 
jurisprudence, is that which we usually call, in one word, 
“ the common law,’* and which implies both the written 
statutes of the realm, and the unwritten received cus- 
toms and usages together, the lex scripta ct non scripta : 


fabric ; but has he placed it upon a wider and deeper basis ? 
Has he extended its dimensions ? Has he obviated the inhe- 
rent inconvenience of a circumscribed and defective accommo- 
dation ? 
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and it is, therefore, indifierei|tly called “ common law,’* or 
“common right,” being common to every one without 
any particular act or reservation of his own (3). 

The student who proposes to enter upon this course of 
study, will, therefore, in the first place, have to direct his 


(3). The “ common law” has divers meanings. In its pro- 
per or technical sense, it signifies the laws of this realm us they 
have been immemoriaily received and hofden for such, without 
the intervention of any particular statute to enforce them. 
Thus we say, << the tenant for life or years was not punishable for 
waste at the common law before the statute of Gloucester; but 
the tenant by the curtesy and tenant in dower were punishable 
for waste by the common law, that is by the usage and custom 
of the realm, before the said statute of Gloucester was enacted, 
(Co. Litt.53. b.j And the reason for the above distinction was, that 
tenant for life and tenant for years were always supposed to. have 
their estates by the act of the parties themselves, whose lipsiiiess 
it was to take care to provide specially against waste; but te- 
nant by the curtesy and tenant in dower had their estates by the' 
operation of the law, and not by the act of the parties; and, 
therefore, the law supplied the provision against waste in those 
cases, in favour of the reversioner, which is in conformity to that 
ancient maxim lex nembii facit injuriam. Another sense again, 
in which we sometimes speak of the common law, is, in contra- 
distinction to the canon or civil law ; as when the question is, 
whether any matter shall be tried or determined according to 
the course of the common law, or by the rules of the ecclesiasti- 
cal or civil-law courts. And sometimes, again, we intend by it, 
the jurisdiction of the king’s courts in contradistinction to the 
base or customary courts of courts-baron, county-courts, pie- 
powder, &c. ; as when a plea of land is removed out of an- 
cient demesne, because the land is freehold, and therefore plead- 
able at the common law, that is, ill the king's courts of K. B. 
and C. B. and not in ancient demesne, or in any base court ; 
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principal attention to thatnnjst instruc tive and most use- 
ful part of the history of our own country which relates 
to the progress ofiniprovement in the civil state. 

Institutions which originated in the necessities of our 
ancestors, must be necessarily traced back to the sa^ne 
ancient source for their construction. The only sure 
guide that can be had in the investigation of the theory 
of their principles, is the knowledge of the circumstances 
to which they were accommodated, of the occasional or 
local demand for them, of the original mischief to be pro- 
vided against, or the particular inconvenience that was 
intended to be prevented by them. And although it 
miglit seem, perhaps, that every gentleman, or at least 
every scholar, in thekingdom, should be already acquain- 
ted with this branch of instruction, as far as it stands 
connected with our general history, yet how seldom is 
it that our general history has been presented to us, in 
this point of view, as the object of our earlier attention 
and study. 

It demands the exercise of our riper judgment to ap- 
prehend through what vicissitudes the prosperity of a 
state is made to depend upon the wisdom of its legisla- 
ture; to examine the boundary of those restrictions upon 
natural liberty, which are necessary to be imposed for the 
common good; to appreciate the causes of the improved 


but, in the larger and more general acceptation, it implies both 
the written atattites of the realm, and the unwritten received 
customs and uses together, the lex scripta et non scripta. And 
it is, therefore, indifferently called common law or common 
right, lex communis or jus commune ^ being common to every 
man without any particular act or reservation of his own, Co. 
Litt. 14 ^. a. 
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condition of the people inithe progressive improvement 
of their municipal institutions and civil usages; and to 
trace the reverses that lead to anarchy and the dissolution 
of empire, — to the dereliction of those fundamental max- 
ims of common equiiy and commonjight, which give to 
society the basis of its political constitution, and dispose 
it to lasting harmony. 

This inseperablc affinity between the sources of his- 
torical and of legal learning, may be said to constitute 
one of the brightest images in the theory of professional 
education ; for as, on the one hand, our history throws light 
upon our laws, so, in proportion to the erudition we ac- 
quire as lawyers, we equally ensure our proficiency as 
historians: they are sister Sciences^ which go hand in 
hand together, and mutually elucidate and assist each 
other (4). 

But the still more distinguishing characteristic of pro- 
fessional learning in general, and which at the same time 
fully evinces how much better adapted it is to the re- 
searches of the more enlightened and liberal scholar than 
to the labours of the plodding copyist, is the inexhausti- 
ble variety, together with the fund of materials it affords 
for the exercise of intellect,” and the application of 

the powers of reasoning.” 


c 

(4) II faut eclaircir Vhistoire par les lots, says Montesquieu, 
e% les lois par VhistoireM Esprit des Lois, /• 31 . c. 9 . How many 
admirable specimens of this kind of judicial illustration of our 
civil histbry, are to be found in the innumerable treatises which 
abound upon every distinct branch of British jurisprudence, 
and particularly in that first and great work,*—** Lord Coke's 
Commentaries upon Littleton's Tenures.’* 
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A man may have as clear, pertain, and demonstnatiVe a 
knowledge of propositions. in law, as of propositions in 
geometry or the mathematics; for it suffices to the de- 
monstration of any proposition^ that Ifhe ' agreement or 
disagreement of the ideas of which it consists, can be 
so plainly and clearly perceived, that when it come^to 
be reflected upon, at any other period, the mind -assents 
to it without doubt, and is certain of the truth of it.'* In 
the Essay on the human Understanding, the philosophic 
writer, having asserted this universal proposition, pro- 
ceeds to remtirk, that a man may be certainly said to 
know ail those truths which are lodged in his memory, 
by such foregoing, full, and clear perception;** “and 
thus,” he concludes, “ the measure of right and wrong is 
to be made out by necessary consequences^ from princi- 
ples as incontestible as those of the mathematics, to any 
one who will apply himself with the same indifferency 
and attention to the one as he does to the other of these 
sciences.** 

There is no doubt, that the knowledge of the theory of 
the law must be afterwards perfected by practice; for 
the law is not a speculative but a practical science. But, 
even in this point of view, it becomes us, in the first in- 
stance, to apply ourselves to learn the arguments and the 
reasons of the law^ in order to be prepared by it to under-^ 
stand the principles upon which practice is grounded. 
Lord Coke distinctly and repeatedly tells us, that “the 
law, nay the common law itself, is notlyng else but rea- 
son ;** that “ it implies that perfection of reason where- 
unto a man attains by long study, often conference, long 
experience, and continual observation;” and, lastly, that 
“ we must, therefore, diligently apply ourselves (avoiding 
those enemies to learning, the preepropera precis et pra^ 
postera l€ctio,J to a timely and orderly course of reading 

c 
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that, by searching into the arguments and reasons of the 
law, we may so bring thein^home to our natural reason, 
that wd may perfectly understand them as our ownV 
This is in substance the uniform tenor of Lord Coke’s 
advice and injunction to students; and what more useful 
branch of human instruction is there, or at once more in- 
teresting, more edifying, or more delightful to a man of 
liberal and improved mind, than thus scientifically to 
investigate the local constitutions of his native land, by 
deducing them, by necessary consequences, from those 
incontestible principles of plain reason and common in- 
tendment upon which they were originally framed or 
adopted! Non enim d Prcetoris edicto neque ex duodecim 
tabulis^ sed penitusex iatimd philosophiu hauriendatn juris 
discipUnam puto. Qui aliterjus tradunt^ non tarn justitice 
quam litigandi vias tradunt** 

But there are some who have imagined a sort of dis- 
tinction, in the exposition of the theory of the law, 
between artificial reasoning and that of common sense; 
as if every proposition which partakes of a more arti- 
ficial construction, and which consequently requires a 
more elaborate method of proof in the illustration of 
it, can therefore no longer be said, with propriety, to , 
be common sense; or, in other words, as if the idea 
of common sense were in this instance necessarily to 
be confined to those objects of science alone which 
are self-evident. The philosophy of the reason, or com- 
mon sense of the law, for which we are here contend- 
ing, is not always, (as Lord Coke expresses it,) to be 
understood of every unlearned man’s reason, but of 
that which is warranted by authority of law*; or, as 
he describes it in another place, it is to be understood 
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of an artificial perfection oj* reasoit, acquired by lang 
study^ observation^ and exjierienct^ ; but which, after ajl, 
amounts to no more than the same kind of general pre- 
paration, which is necessarily required from us in the 
pursuit of every other equally scientihc object or inves- 
tigation whatever? •The advancement of knowledge b^s 
this condition inseparably attached to it, — 

** The mail who reads, and to his reading brings not 
A spirit and judgment equal or superior. 

Uncertain and unsettled still remains,** 

Perhaps an example or jtwo may serve to place this 
matter in a clearer light: “ Every proposition is said to 
be demonstrable in its nature, when the mind can cer- 
tainly perceive the agreement or disagreement of tlie 
ideas of which it consists, whether immediately, as in 
the case of intuitive perception, or through the medium 
of those intervening ideas which are called proofs.” Now* 
there is, generally speaking, tliis perceivable agreement 
or disagreement to be found in all our common-law doc- 
trines; that is to say, so far as they are capable of being 
put into general propositions, however ditficult those prb- 
positions may be to the unprepared reader, or how arti- 
ficial soever in their construction. Let us take, for exam- 
ple, the three follo\ying rules or maxims: 1st. “ that the 
father shall not be heir to the son;” 2nd. “ that lands de- 
scended or devised, shall not be charged with the simple 
contract debts of the ancestor or devisor, although the 
money may have been laid out in the^purchase (5) of those 

f Co. LUt. 97. b. 


(5) With the exception of traders within- the bankrupt laws, 
since thestat. 47 Geo. 3. ». 2. c. 04. ' ^ ' 
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very lands;*’ and Sd#** that lands shall rather descend to a 
remote relation of the whole blood, or even escheat to 
the lord, in preference to the owner’s half brother.” We 
have here then, three distinct propositions, in which, 
upon the first view of them, there is nothing Jike plain 
reason and common sense to be discovered, without the 
help of those intervening ideas from which we learn, first, 
that, under the feudal system, (as it formerly subsisted in 
this kingdom, till about the middie of the 17 th century ^ 
there were certain personal military services to be per- 
formed, as the priee or condition upon which all lands 
were held, and to which, therefore, the father, from his 
more advanced age, w'as reasonably supposed to be less 
competent; and, secondly, that it was equally matter of 
policy, during the same period, that the freeholder, by 
wbom the feudal services were to be performed, should 
not be distracted, by civil suits, from the discharge of so 
important a duty; and, thirdly, that the right of succes- 
sion of the whole blood was only admitted upon ques- 
tions of adjudication of title, as a mere rule of evidence 
to supply the frequent impossibility of proving a descent 
from the first purchaser, without which (according to a 
fundamental maxim of our law) no inheritance was ever 
allowed, and, consequently, that this was an indulgence 
to which thedemi-kindred could have no reasonable pre- 
tension ; the descendants of one ancestor being much 
less likely to be in the direct line of the purchasing an- 
cestor, than those who are descended from the same 
couple of ancestors. 

And what, then, do I mean to conclude from hence? 
I answer, that the occasion of the difficulty (if any) which 
occurs in the foregoing propositions, arises from a want 
of due knowledge in ourselves, of the extent to which 
the principles of the feudal polity have been engrafted 
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into our established systetn of remedial jurisprudence, 
and the consequent distinction which the common law 
has taken between feudal and commercial^ with respect 
to the descent or alienation of real or landed pro- 
perty (6). 

From the period of the establishment of the feudal 
polity in England, in the reign of William the Norman, 
there seems to have been kept up a sort of constant strug- 
gle between the spirit of commercialism ^ on the one hand, 
and that feudality on the other; and the consequent 
operation of these two grand principles is to be traced in 
every part of our law of landed property. The construc- 
tion of testamentary alienation, for example, was origi- 
nally adopted upon a purely commercial principle, and In 
relaxation of the rigour of the feudal system, which hod a 
direct tendency to take lands out of commerce, and to 
renrier them inalienable. But here, again, the operation 
of a feudal principle interferes, and reqifires a seisin in the 
devisor, analogous to that of the feoffor or grantor in tlie 
case of alienation by deed ; so that, by the law of Eng- 
land, a will or devise of lands does not operate by way 
of appointment of an heir generally, as in the Homan 
law, but by way of legal conveyance of the lands them- 
selves; and, consequently, cannot operate on any free- 
hold lands, of which, at |he time of making the will, the 
party had not this species of seisin. It is the same in 
the proposition, secondly above mentioned, respecting 
the heir; when lands were allowed to be freely aliened, 
for the sake of commerce, (for which property is chiefly 
valuable^ it seemed to follow, as a necessary conse- 


(6) See the Appendix, prop. J • 
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quence, that they should aisp be attached for the debts 
and other incumbrances of the ancestor, upon the same 
principle; but here^ again, the operation of the feudal 
law interfered, and, upori the principle “ that the heir 
claimed nothing from the ancestor, but came in under the 
original feudal grant,” it was held that he should not be 
generally liable,, like the executor, to the ancestor’s 
debts of .every kind, but only to debts of record, and 
debts by specialty, 4n which the heir was named ; and 
the same distinction continues, under certain qualifica- 
tions, to prevail even to this day. And so in the two other 
examples which have been mentioned. The feud was 
made “generally” heritable 2 V/ of the rigour of the 
feudal system; but the restriction that the father should 
not succeed otherwise than collaterally, and the total ex- 
clusion of the half-blood, were the consequences of purely 
feudal principles. 

If it is necessity that this demonstrable quality of the 
doctrines of our common law should be elucidated by 
any further examples, I would ask, upon what prin- 
ciple is it, — that a release, which is a discharge of a 
bond before the day of payment, is no discharge of a 
Tent^? — That a lease to commence at any after-period, if 
made for years, shall be good, but if made for life shall be 
void^P^That the enlargement qf a rent by release or con- 
firmation, is to be understood only of rents in esse, and 
not of newly created rents*?— Or, lastly, that a condi- 
tion, “ that if the donee die without issue, the donor and 
bis heirs may enter,” shall be void and of no effect ; but 
if the condition be,“ that if the donee discontinue and die 
without issue, that then the donor and his heirs may 


% Co. Lift. 393 . b. 
li Co. Litt. 46. b. 


i Co. Litt. 308. a. b. 
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enter/* this shall be a good Jondition and binding upon 
the parties'^? 

In the first place, let us take the release, which is a 
discharge of a bond, but not of a rent, before the day of 
payment; and yet the obligee can no more bring an 
action for the debt on bond, than the lessor can for the 
recovery of the rent, before the day of payment ; and, con- 
sequently, there is an apparent dilFiculty in this instance, 
which is not to be cleared up but by explanation, and 
the help of reasoning discussion. As for example: a 
bond imports an actual or present debt ; in the language 
of the law, it is dehitum in preosenti quamvis soloendum 
infuturo. Tliere is here then a right, although a dormant 
or suspended right in the obligee to a thing certain, and 
of which his release is, therefore, a sufiicient discharge. 
And so it is in all similar cases; as in that, for instance^ 
of the release of an action by an executor before probate, 
which is a good release ; and yet, befoil probate, the exe- 
cutor can bring no action. But otherwise it is in fhe 
case of a rent. Why? Because a rent, before the day^of 
payment, is only a debt accruing, and not a debt accrued. 
There is here no dormant or suspended right of action in 
the lessor to a thing certain, but, on the contrary, the 
thing itself is uncertain, future, and contingent. For, 
since the rent is to be paid out of the profits of the land, 
if the tenant be evicted before the day of payment, the 
rent will be avoided altogether. It is clear, then, that a 
release of all actions can be of no effect to extinguish a 
rent before the day of payment; because, at the time of the 
release, the consideration for which the rent was to be 
given, viz. the future enjoyment of the land, was not 


k Co. Liu. 994. b. 
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executed (?)• And so it is in tbe case of a breach of co« 
venant, upon the same principle. The covenantee may 
release all actions, &c« vrithout discharging the covenant. 
AndtsOf again, in die case of an annuity (8). 

The second proposition turns upon the distinction. 


( 7 ) The rent which is here spoken of, is a reserved rent, or 
rent incident to the reversion ; for where a rent does not attend 
the reversion, but is in gross, a release in that case does discharge 
all future payments, because the rent is due only by ihe con^ 
trad, 

( 8 ) Co. Litt. 292. b. The distinction which is here taken, is 
between a future rights and a right to take effect in future; ,the 
latter of which may be released, &c. but not the former. As 
where there were father and son, and in the lifetime of the father 
who was disseised, the son made a release to the disseisor of all 
bis right, &c. and ^terwards the father died. Upon the death 
of the father, it was lawful for the son to enter against his own 
release; because, at the time of the release made, be had no^ 
right in the land, but the right descended to him at an after- 
period, by the death of the father. (Litl. sect. 446 .) So, again, 
in the case Lord Coke puts of the pluintitFin an action of debt 
before judgment, releasing all demands to the bail ; he is not 
barred afterwards, upon judgment being given, from taking 
out execution against the bail; because at the time of the re^ 
lease he had but a yombiliiyt &nd neither jus in re nor jus ad 
rem. The duty coqitnences upon an after-consideration, and 
therefore cannot be released beforehand. (Co. Litt. 265. b.,} 
But where the husband made a lease for life and died, and af- 
terwards the wife released to him in the reversion, this was a 
good release of her right of dower, although she had no cause of 
action against him, in prasenti, (Co. Litt. 265. a.) but only a 
suspended right of action until he entered and became tenant of 
the land. Co. Litt. 34 . b. 
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inrhich has been already naticed, between thft f^dal 
and commercial nature of real or landed property (9). 
Under the feudal system, the proper feudatory or free- 
holder had always his estate for life, at least, and was 
regularly invested with it by the public and solemn 
act of livery of seisin^ for notoriety-sake; as well tFiat 
the rightful claimant might know against whom to 
bring his action, in the case of a disputed title, as also 
that the lord might run no risk of being defrauded of 
his feudal fines and services. It became then impos- 
sible, from the very nature and constitution of these 
estates of freehold, at the common law, that they 
should be allowed to take effect at any after-period ; for 
that would be to suppose a man to retain the posses* 
siou in himself, after having delivered that same posses- 
sion to another; quod essct ahsurdum. But on the other 
hand, the ceremony of investiture, by livery of seisin, was 
held to be unnecessary, under the feudal system, to the 
creation of estates /or years ; for the Senant for years, or, 
as he is sometimes called, the termor or tenant of the 
term, was considered as no other than the bailiff or locum 
ienensoi the freeholder ; and, therefore, estates for years 
being suffered to enureas matters of mere contract, there 
could be no objection to their taking effect eithA' 
diately or at any after-period, as might happen to be 
agreed upon between the parties. 

Thirdly, let us suppose A. having a rent-charge in fee 
out of B.’s lands, grants it to C. for a year; he may after- 
wards enlarge it, by release or confirmation, to C. for any 
number of years, or for life, or otherwise. For every 


(9) Vide ante, page 21. 
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subsequent augmentation wAich is so made of C.’s estate 
in the rent, is derived out of ‘the reversion which is in 
the grantor of that same rent. But, if A, grants a rent-* 
charge to C. out of his own land, there is evidently no 
remainder over, or reversion of this^ rent, out of which 
any further augmentation can be derived. In the former 
case, there was a rent in esse, the reversion of which was 
in the grantor; but, in the latter, the grant from A. to C. 
was not of a part of what A. himself liad, but of a newly 
created rent; and, consequently, though A. by a new 
deed of grant may create a new rent-charge, to take effect 
upon the surrender oj determination of the old, yet of 
the old rent-charge he can make no further enlargement. 
For out of what is he to enlarge it? There is no reversion 
or remainder over, upon which a release or conlirmation 
can operate pro incremento. 

Lastly, suppose an estate-tail to be created with a con- 
dition, that if tha donee die without issue, the donor 
and his heirs may enter; the condition is void. Why? 
Because the donor in such case might have entered at 
any rate ; and words which provide for no more than must 
necessarily take place without their intervention, are nu- 
gatory ftid of no effect. Hence the legal maxim, express 
sio eorum quc^ tacite insunt nihil optratur, And, there- 
fore,” says Lord Coke, “ the widow whom it was intended 
to defraud by these words, shall have her dower V* But 
where the condition was, that if the donee discontinued, 
and died without*^ issue, the donor and bis heirs might 
enter, the condition was good in law, because the donor 
in that case could not have entered otherwise than by 
force of the condition, but w^ould have been driven to 


Co. Litt. 294 . b. 
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the expensive and dilatory process of ^formedonHn the re- 
verter (10). 

Having thus exemplified that the theory of our com- 
mon-law learning is capable of demonstration and know- 
ledge, (and of which there Mjjll necessarily occur rnany 
further specimens in the sequel of this inquiry,) it be- 
comes us, in the next place, to consider to what course 
of reading we ought to apply ourselves, or what system 
of education to follow, in order to be duly instructed in 
it. It is, confessedly, of the greatest importance, that 
the law-student should be well versed in classical learn- 
ing, and especially in logic; as appears from the very 
nature of the sources from which the arguments and 
proofs of the common law are principally drawn, and 
which, for the satisfaction of the reader, 1 will endea- 
vour briefly to recapitulate in another place (11). But, 
how humiliating must it be to a man, who has been 
thus liberally educated, according to the usage of our 
Universities, to have to sit down afterwards, for two or 
three years, at the desk in an ollice, to copy precedents, 
in subservience (as Blackstone calls it) to attornies *and 
special picadeis*"! Or, supposing the drudgery of the 
thing to be left quite out of the question, Uwould ask 
what in the name of fortune is he likely to gain by 
it? Tlie knowledge of the minutiae of practice? — It 

m Bl. C. Inlrod. p. 32. 


♦ 

(10) The expense and delay attending a /ormedoii, frequently 
prevented a tenant in tail from resorting to it to assert his right. 
In the course of time the period for asserting it elapsed; aud 
thus the discontinuance virtually proved a bar to the eotail. 

(11) See the Appendix, prop« 3. 
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may be so ; but these are secondary considerations, and 
of no further use or consequence, even to the student 
urho intends to follow the law .as a profession, than so far 
only as they have their foundation in particular principles 
or rules of law, which demand from us the application of 
an Intelligent mind, and got the labour of our hands in 
copying precedents. Neither will he have the conso- 
lation, in the mean time, of becoming even a tolerable 
pleader. For pleading too is matter of science and of li- 
beral study, and, like the law itself, (of which it has not 
unaptly been called the handmaid,) is demonstrable, 
through afl its branches, by the same unsophisticated 
conclusihns of plain reason and common intendment (19). 

1 appeal to the gentlemen who have undergone the 
unscientific drudgery, or may happen to be at present 
doomed to it, that I state the matter of fact fairly; — that 
the order of the day is, to copy precedents, and only 
to copy precedents;’* for as^to the explanation of the 
proper points and arguments of those precedents, this 
is constantly the Italiam fugientem^^Xhe land of promise 
at which there is no arriving. If the student can confi- 
dently hope for any thing under the alleged system of 
ordinary tuition, it is to become acquainted, in time, 
with what is called the mesne process of a suit; and if 
be could also s^e issues^ as they are afterwards en- 
tered upon the record^ in what is called the postea, so as 
‘ to inspect and compare the whole together, it might be 
of some service fo him; but even this inconsiderable 
advantage, (tor there is a great deal more to be learned 
from Boole’s History of a Suit,) is not often to be 


(1 2) See the Appendix, prop. 
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met with in any one office, f ho wever distinguished the 
practitioner. It is but the detached declaration^ or the 
detached plea, or the like, of which there is usually a^y 
question, and these unconnected and unexplained parts 
of the same suit, are the business of different teryns, if not 
of different offices; eo that the student makes about the 
same progress, whether he sits down to copy a precedent 
*n pleading, or (as some have been known to do) the ever- 
lasting folios of the income-tax act, or the farraginous 
land-tax redemption bilL Was there ever a more pleasant 
commentary upon the chapter in Rabelais, How Gar^ 
gantua did amuse himself in rainy weather J'* 

For my own part, I do but speak from the experience 
of the embarrassments with which I ha^e had myself to 
struggle, in common with every unassisted beginner, in. 
this course of study, and without the most distant inten- 
tion to thro.w out any reflection against individuals:— 

SiiBpicione si quis errabit su^, 

£t capiet ad se quod erit commune omnium, 

Stulte nudabitanimi conscientiam. 

Iluic excusatum me velim nihilominus ; ^ 

Neque euim notare singutos mens eat inihi, 

Verum ipsam vitam et mores hominum ostendere. 

With this apology, I shall now leave the copying sys- 
tem to its admirers; and proceed to the other principal 
object in the prevailing scheme'of preparatory law-edu- 
cation, — that of reading and common-placing Blackstone's 
Commentaries. 


It is often of much more real disservice to an author, 
to ascribe to him a degree of merit to which he has nor 
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pretensions^ than it is to ta^e from him the merit which 
he really has; he is consequently exposed by it to the 
odium of disapproving criticism ; his mistakes become 
matterof importance, his inaccuracies no longer venial, and 
a degree of responsibility is forced upon him, which is 
generally injurious to his reputationi in proportion as it 
is beyond the scope of his engagements. Perhaps, there 
is no professional writer who has suffered more in this 
instance, from the zeal of injudicious admirers, than 
Blackstone, in his celebrated Commentaries. In the 
rank of elementary composition, there can hardly, indeed, 
be too much praise bestowed upon them, for the ac- 
knowledged neatness, and apparent propriety of their ar- 
rangement, the classic purity of their language, and, 
above all, the elegant, though incomplete and often incor- 
ject perspective they exhibit of the infinitely disjointed 
and shapeless materials of professional learning, reduced 
into much seeming order and regularity. But it is not 
as the elementary composition, that we have now to 
speak of them; — it is as the institute for educating and 
forming lawyers. And here, I trust, it will be under- 
stpod, that whatever license I may permit myself, in the 
course of the following observations, it will be always 
without the smallest idea of breaking in upon the respect 
which is due to the memory of the learned judge, or of 
detracting, in the slightest degree, from the well-earned 
general reputation of his truly classical Commentaries. 
It is only their particular merit, with reference to the mis-* 
application which has been since made of them, that I 
conceive to be questionable. The error was in adopting 
them as an institute for the instruction and education of 
professional students, which was evidently no part of 
Blackstone*8 plan, nor within the scope of his engage- 
ments. Non hcec in feedera venit. It was not the lecturer 
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at one of our inns of court, but the university professor, 
who instructed from the Vinerian chair, and who accord- 
ingly addresses himself not to professional but to unpro- 
fessional readers. He considers as a popular writer; not 
whaL“the few** require to be informed of, but** the many;” 
and hence too, as a popular writer, and indeed is he hitn- 
self tells us, he takes care to illustrate those detached 
parts of the law alone which are found to be most capable 
of historical or critical ornaments • 

From what is to be collected from the author’s own 
words, it appears that his Commentaries were written in 
order to be delivered in a course of academical lectures, 
not to the students of the Inns of Court, but to those of 
theUniversity of Oxford; and not to instruct and form law- 
yers, but to render the law intelligible to the uninformed 
minds of beginners, whom we are apt to suppose ac- 
quainted with terms and ideas they have never had an 
opportunity to learn; and, ^ore particularly, to give a 
general idea of the law to those gentlemen who might 
be afterwards called upon to act as magistrates or mem- 
bers of parliament. Addressing himself to persons of 
thisdescription, like some experienced Actor who accom- 
modates himself to the temper and character of his au- 
dience, he represents every thing rather for effect than 
with a view to demonstrate* Like the gnomon upon 
the sun-dial, he takes no account of any hours but the 
serene ; — 

— " Bt quoe 

Desperat tractata nitescere possi^ rel inquit. 

In a professional point of view, this solicitude, rather 


n 111. Comm. lotrod. p. 34« 
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1o captivate the imagination*of the student than to exer- 
cise and discipline his understanding, is equally unprofit- , 
able and inconvenient. It puts him off with ornamental 
illustration instead of* solid argument^ and leads to a sort 
of half inforliiation, which is often much worse than no 
infprmatidn at all upon the subjectl A man may read 
Blackstone’s Commentaries, from the one end to the 
other, and yet have no notion, that a proposition in law ia 
as capable of baing resolved and demonstrated as a pro- 
position in the mathematics; the theorem, that “ hy the 
extinction of the fee of a seigniory^ a particular estate for 
life in that seigniory is a)so extinguished f as the theo- 
rem, that “ the square of the subtending side is equal to 
the two squares of the containing sides of a right-angled 
triangle (13).” 

There is, however, this difference to be observed be- 
tween the two sciences 0 / law and of mathematics^ that 
in the latter, in which the rga^oning is always upon lines 
and angles, which are self-evident, we reason from the 
cause to the effect; while the propositions^ themselves 
arp of a nature to succeed each otlier, so that the pre- 
ceding are regularly the key or clue to those which fol- 
low. In the law, on the contrary, the order of our rea- 
soning is usually the reverse of this. We reason from 
the effect to the cause ; Snd, far from having the traces of 
their connection before us, as in a series of mathematical 
investigation, we have necessarily to deduce each require<J 
principle, or point of law, from materials of information 
dispersed through t|)e whole circle of the science, and, not 
unfrequently, to supply the intermediate links of a long 


(13) See the Appendix, prop. 4. 
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chain of implied Mksoning, in order to prove that their 
application is legitimate. 

feut to return; since the question is now of Black- 
stone’s Commentaries, considered not merely ns an ele- 
mentary treatise, in whiob inaccuracies would be venial, 
and professional miscoticlusions of no serious conse- 
quence, but in the widely different, and far more impor- 
tant character, of an institute for educating and forming 
lawyers; I object, in the first place, to those half-ex- 
plained metaphysical distinctions, contained in his intro- 
ductory chapter, upon the nature of laws in general. He 
tells us, that ** the law of nature is the will of the Su- 
preme Being, founded in the relations of justice, that ex- 
isted, in the nature of things, antecedent to any positive 
precept; and, being coeval with mankind, and dictated 
by God himself, that this is of course superior in obliga- 
tion to any^other.” Secondly, that “ the precepts of the 
revealed law, are of the sallb original with those of the 
law of nature, and their intrinsic obligation of equal 
strength and perpetuity.” And, thirdly, tbat**the re- 
vealed law is of infinitely more authenticity than tha*t 
moral system which is framed by ethical writers, and de- 
nominated the natural law ; because, the one is the law 
of nature, expressly declared tcj^be so by God himself, 
the other, is only what, by the aiesistance of bumen rea- 
son, we imagine to be that law; and, since we w not as 
certain of the latter as of the former,, that they are, there- 
fdle, not of equal authenticity, nor to put in compe- 
tition together*.^ 

Now, by the law of nature, (which is descijji^bed as 
being coeval with iqt^nkind and dictf^ed by God hiiiSMlf,) 

r. lotfod. p d9, 4s- 
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1 understand the lex iion soripta, or uiivrrltten law» which 
was given of God to Adam, and from him derived, by' 
tradition, to the people of God till the time of Moses?. 
Secondly, by what is here called the natural law, I un- 
derstand the common rules of moral action, which are 
cbusonant to every man’s natui^eason ; or, in the words of 
Grotius, the mores communes naturali rationi consentaneu 
And, thirdly, by the revealed law, 1 understand the law 
of thelioly Scriptures, which has been given us for our 
special guide and direction, and, from which I conclude, 
that we have now no longer any occasion to be referred 
back either to the law of nature or to the natural law^ 
for these, as anile of conscience, are now no longer of 
any, authenticity at alW. 

The philosophy of right and wrong is a plain doctrine, 
and stands in no need of being vindicated by the subti- 
lising rednements of casuisticaldistinction. 4^ the con- 
trary, to endeivour to subllNiate in ^matters of speculative 
morality, so far from being the way to settle the student’s 
*inind, will be mudi more likely to lead him into endless 
^rplexities and contradictions. Of this the learned 
Commentator himself affords more than one example, 
when he afterwards concludes, as a necessary deduc-. 
tion from his own pri|||^fples, that “ the right of pro- 
perty owes its origin, tibt to the law of nature, but merely 
to civil society*;’* that “ conscience is no further con- 
cerned in the violation of property, than by directing 
a submission \o certain penalties*;” and again, 
there were no mlftal turpitude in dishonesty, “ that for- 
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gery« and even itself^ are not offences against na* 
tural rights*.” 

On the other hand> the propriety of establishing the 
intrinsic authority of laws of human institution, by ap- 
peals to the principles our religion,. has been forcibly 
pointed out by many writer^, and particularly by Grotius 
in his little treatise (of which it forms the most excel- 
lent part) de jure belli et pads. They are the precepts 
of the Gospel that inculcate the first fixed notions we re- 
quire, whether of justice orof property ,*^Relllgio7ii propria 
€st justitia; et suhlata pietate jides etianiy et societas hu~ 
inani generis, et una excellentissima virtus justitia tolliturS' 

In the observations that next engage our attention, 
concerning the nature of society and civil government, 
society is said to be founded in an original implied 
contract^iJ/ that the whole should protect all its parts, 
and that every part sho^^ill^pay obediolice to the will 
of the whole;” and* wisdom and goodness and power 
are described to be the three gr^od requisites that consd- 
tute the natural foundations.of sovereignty”. . 

It was formerly no unfashionable hypothesis, that so- 
ciety had its origin in cpntriact*" ; and so, , perhaps, it 
might still have been, if, in the^iolence of party-cofttro- 
Tersy, it had not been unde^igqedly exposed, by later 
writers, in all its exUayagange and absurdity^. It is true, 
as a geneiral principle,,, that a man may, contract for the 
benefit of hia posterity,; but in tbat jase it must equally 
be admitted, as a general principle, that his posterity will 

have a right to judge for themselves, whether tbay 

* 

t Bl. Coinmt. 4*9. x See Bfr. Burke*? 

u Bl. Comms. 1. 47, 48 . ‘ iW Kew to the Old Wfilgd, Ylf . 

w See Locke oa GoTernment 1 , \ 
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choose to take under the contract or not. A compulsory 
contract is a contradiction in terms; and as to his three 
grand requisites, “ wisdom/* “ goodness/' and “ power/* 
these are rather the attributes than the foundations of 
sovereignty. It suffices, for our present purpose, that 
society had its origin in reciprocity of interest, and is 
founded in tiie acquiescence of all its members, tacit or 
expressed, in the principle of expediency and public 
good, by which those reciprocal interests are at once per- 
petuated and provided for. It is the same principle, the 
principle of expediency, subject to the control of moral 
right, and directed to the general aim of the protection 
and security of all, that constitutes the natural founda- 
tion of “ lawful*’ sovereignty; for this is not property, 
but magistracy. 

In the number of objectionable passages which seem 
to fall under the same general observation, we may also 
remark the uffphilosophici||^ decantatum in the fourth 
volume, upon the imaginary offences of witchcraft, con- 
juration, enchantment, and sorcery. There is not a more 
iMimiliating example to be found of the dominion of pre- 
judice and superstition over weak minds, than the history 
of the inapostures which have, in all ages, been practised 
upon the ignorant and credulous multitude, under the 
naine of sorcery and wifchcraft. For, in regard to our 
own belief on the subject, we may fairly indulge the li- 
beral hope that our private reason has kept pace with 
the public wisdom of our legislature, which has long ago 
proscribed the delusion of these ideal crimes. But let us 
now hear what Blackstone says, I repeat his own words ^ 
7 To deny the possibility, nay, actual existence of loitch-^ 
craft oxii sorcery, is at once flatly to contradict the revealed 
Uford of Ood, in various passages both of the Old and 
New T^estament; and the thing itself is a truth to which 



every nation in the world hath, in its turn, borne testi- 
mony, either by examples, seemingly well attested, or by 
prohibitory laws, which at least suppose the possibility 
of a commerce with evil spirits^/* 

There is, indeed, no doubt that this odious and cruet 
prejudice has reigned in every climate of the globe, and 
adhered to every system of religious opinions; butthat, 
therefore, the thing itself is a truths is what the logicians 
call a non sequitur ; and |is to the quotation from the 
Jewish law, (thou shalt not suffer a witch to live,) it 
proves no more than the statute 33 H. 8. c. 8, which was 
dictated in the same spirit, and enacts, that witchcraft and 
sorcery shall be felony without benefit of clergy*. All 
that can be fairly concluded from it is, that the Jews ad- 
mitted, with equal credulity and abhorrence, **the reality 
of that infernal art, which was able, as they imagined, to 
control the eternal order of the planets, and the voluntary 
operations of the human mind. They dreaded the mys- 
terious power of spells and incantations, of potent herbs, 
and execrable rites; which could extinguish or recal Wtej 
inflame the passions of the soul, blast the works of crea- 
tion, and extort from the reluctant daemons the ^ecrets of 
futurity. They believed, with the wildest inconsistency, 
that this preternatural dominion of the air, of earth, and 
of hell, was exercised from the vilest motives of malice or 
gain, by some wrinkled hagS, or itinerant sorcerers, who 
passed their obscure lives in poverlj^ and contempt. The 
authority of the civil law (which is said fo have punished 
with death, not only the sorcerers themselves, but also 
those who consulted them) extends biit to the same con- 
clusion, and nothing more. It only proves that the 
and the sects of the Roman world were under the dhmi* 
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nion of the same blind and barbarous delusion, were the 
dupes of the same odious and cruel prejudice, without at 
all proving the actual existence, no, nor even the possibi- 
lity of the supposed offences. One might just as well assert 
that there were wizards and so^rcerefs in England, as far 
down as the ninth of George the second, because, forsooth, 
the law against witchcraft and sorcery remained till that 
period upon our statute book, a disgrace to our penal 
code (14). 

It is not, however, upon the ground of objections like 
these, that I presume to contend against the propi- 
ety of commencing the study of the law by reading 
and common-placing Blackstone’s Commentaries. A 
distinction may be fairly taken between the introductory 
matter, which is but inducement to the proposed course 
of study, and that which is properly the substance of 
it. But if the substance its^f i» infected with the same 
discolourings, if the manner of instruction is superficial, 
and the materials defective, if conclusions of jscience are 
o|]ten misconceived, and points of practice mistaken or 


(14) Galileo iivds charged with heresy before the Holy OfEce 
at Rome, in l6l5, for having ventured to assert the truth of the 
Copernican system, which was, that the sun was the centre of 
the universe, and was immoveable, and that the earth moved not 
oaly round the suih but also round own axis. The Jesuits 
cried out that this doctrine was absurd, heretical, and (in the 
words of the text) was flatly to contradict tht revealed word of 
God as, contained in various passages both if the Old and New 
testament^ and thereupon Galileo was condemned. But, like 
the Areopagus after haying condemned Socrates, the Inquisition 
became, from that period, an object of detestation and ridicule 
thropgb c^ll the civilized world. 



misrepresented, these are strong arguments, (and I rely 
upon the subjoined examples for the proof of what I 
advance,) that this is no institute for educating and 
forming lawyers! I must solicit the patience of my 
readers, if I expose these details of legal investigation 
with somewhat more than unprofessional minuteness. 
Assertions against public opinion require to be maturely 
weighed, and ought to be well supported. That I may 
not, however, make this ^ more tedious task than is ne« 
cessary, I will endeavour to confine myself to those ex- 
amples alone, which are’^lhe most easy to be understood, 
and to be as brief as the nature of the subject will allow 
in the consideration of them. The argument may be 
dull, but the discussion is interesting. 

Let us take, for* example, the explanation which is 
given in Blackstone, of releases. Releases are defined to 
be a species of conveyance which may enure either, 
per elargit le estate^ as from the remainder-man or re- 
versioner to the particular tenant; or, 9ndly. per milter le 
estate^ as between coparceners or joint-tenants; or, 3dly. 
per milter le droit^ as from disseisee to disseisor; or, 
4thly. per extinguisher le droit, as from disseisee to the 
lessee of disseisor; or, 6thly. by way of entry and feoff* 
ment, as from disseisee to one of two disseisors*. 

Now, I have three principal objections to make to this 
explanation of releases^ The first is, that it does not 
point out the proper distinction beti^een a release per 
mitter le drail, and a release per extinguisher le droit ; vi^. 
that in the former case the releasee can, but in the latl;er 
that he cannot, bold out every other. For example^ a 
release pet mitter le droit, is where the releasee can hold 
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out every otfaer. The release of the disseisee to the dis> 
seisor is of that description. And so it is if^., disseised 
by B. and C., releases to B. FwB. shall now hold out C. 
in.tbe same manner as if. A. had regularly^entered upon 
B..aBd C, as he might have lawfully done^ and then made 
ai^eparate feoffment to B. But if A. is disseised by B. 
who utfeoffs C. and D;, and afterwards A. releases to one 
of. them, this is a release per extinguisfter le droit of A. 
for the benefit of the two feoffees equally; for the one to 
whom the release is made cannot hold out the other (Id). 


(15) The different operation of a release when made to one of 
tvro disseisors, and to one of two feoffees of k disseisor, is to be 
explained by the distinction which the law takes between a de- 
fective title and no title at all. For when the party has a de- 
fective title, (not having the possession by his own wrong,) the 
law protects him in the possession until he is lawfully evicted by 
the rightful claimant. But with respect to those who have no 
title at alh it is otherwise. Than, if A. is disseised by B. and 
C. the disseisors have only a naked possession, unaccompanied 
with even the shadow of the right of possession; land, conse- 
quently, if A. releases to ope of them, it operates as a feoffment 
to the releaseet precisely in the same manner as if A* had actually 
reveeted bis fpriper estate by his entry, and then granted, with 
livery of seisin,. to the releasee. See Co. ]Uitt. 276. b. and note 
340. But where there are joint feoffees, and the disseisee re- 
leases to one of them, it operates for the benefit of each Itoffee 
indifferently, because tbe feoffees have cojonr of title. Co, Litt, 
194* bf a* and note 299. F^mt, ori^ioaU^, no{ tenant could 
a feoffiyient without the lovdvikenoe, i^ad when the lord 
conaafp4ed4i>,the alienation^ the only form of conveyance was by 
livery ofeaisior which aris a pubUc aotf eoji to which jthe ceremo- 
nies of ii^tnage and foaUy were also necessary. There was, 
coaaaqiieDUy, in ibis case, a colourable title or presumption of 
right* but in the other case there was no pretence of any right nr 
title at alb . Co^ Liu. 36^ a, and note 



Upon the same principle, if the flisseUee releases la the 
lessee of tb%disseisor,^hts also is a release per 
guisher le droit of the disseisee, and of which the rerer^* 
sioiier,as well as the lessee, shall have advantage. (For they ^ 
have both of them but one estate in law, and^ tb^efore^^ 
the con&rmation of the particular estate is equally the 
confirmation of the reversion* And so it is if a pAtron 
is usurped upon by two, and afterwards releases to one of 
them. It operates, by way of extinguishment, for the 
benefit of both equally } because the admission and instU 
tutioaare a legal adjudication of the title {\6}, 

Secondly, I apprehend that the releases which are here 
described, (no. 3,) per milter le droit, and (no. 5,) by way 
of entry and feoffment, are not exactly diflereiit species of 
releases, but only one and the same species, differing no 


(16) There is a further diatfoction to be taken between the 
operation of releases per miiter andvester le droit, and those per 
extinguisher it droit; viz* that in the former case the 'releasor is 
supposed to have a right of entry, and in the latter not. To this 
rule, however, there are some exceptions. For example, A. was 
disseised by B., an infant, who made.a feofPmentto C. and aftier- 
wards C. died seised, and the land descended to his heir, D., B. 
being still an infant. Now, in this cose, A.'s entry was taken away 
by the diescent; but B., the infant, might either enter, or have a 
writ of dUm fidt infrd ataiem, or a writ of right. In the 
mean time, if 1^.^ obtains a rekaie frolid A.» and afterwards B. 
brings a writ of right, be sluilt bebarred tfie retease from Ap 

to P. For in a writ of right, the question ie of the mere right, 
and the word! tnodo ei fermA frosd are words of fbrm only, aihl ^ 
not of snbstance* And thus ftie ottgifial disseisee, bartiig flloiw ' 

mere ij^^lllllthan the demandant, may grant a release which 
enure pir^SdUer and tester that rig^t in the releasee, notwith'* ' 
standing he has no longor a rigbl of entry. Co* Lilt* 379* " 
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otherwise than in circumstance. For every relea^ which 
operates by way of entry and feofl'ment is ii^fact a release 
per mitter le droit: and if the disseisee releases, whether 
to one disseisor alone, or to one of two disseisors, it 
operates equally, in both cases, p^r mitter and vester le 
droit of the disseisee^ and hy way of entry and feoffment ; 
that is to say, the releasee has the same title in both cases 
as if the disseisee had actually revested his former estate 
by his entry, and afterwards made a feoffment with livery 
of seisin to the releasee, and he shall now hold out 
every other. And, thirdly, I object that there is another 
distinct species of release of which no notice whatever is 
here taken; namely, a release per extinguisher le estate : 
as from the grantee of a rent charge to the owner of the 
land, or a release of the services from the lord to the te- 
nant, or a release of common of pasture, &c.'* If tlie 
lord sells the freehold of the inheritance of the copyhold 
to another, and afterwards the copyholder releases to the 
purchaser, this also is a release per extinguisher le estate, 
and the copyhold interest becomes extinctS 

* The release of a title, as used in contradistinction to a 
droit, has also its peculiar operation ; for this enures 
only by way of extinguishment. Suppose, for instance, 
A. infeofls B. upon condition, and afterwards the condi- 
tion is broken, and afterwards B. is disseised by C., and 
afterwards A. releases to C. A.’s release shall enure by 
way of extinguishment; so that if afterwards B. enters 
upon C., as he *may lawfully do, he shall hold the land 
discharged of the condition**. But supposing a droit to 
have been released, under the same circumstances, i t would 
have enured for the reasons already mentioned; not per 

b Co. Lilt. 280. a. 307- b. d Co. Lilt. 277* b. 

c I Leon, 102 . Wakeford’8 rase. 
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extinguisher^ \mi permitter andvester, or, which haa been 
shewn to be hi efl'ect the same thing, by way of entry and 
feoffment. And as of a title of entry for condition bro- 
ken, so it is of all other titles, by escheat, by forfeiture, 
&c. (17). 

I have ventured to offer these few remarks, upon the 
nature of the operation of releases, by way of specimen 
of the sort of loose, inaccurate, superficial kind of profes- 
sional instruction, which is to be picked up from Black- 
stone’s Commentaries. The apparent propriety with 
which he distinctly enumerates the five several species of 
releases, leaves us no room to suspect that any thing ma- 
terial has been omitted. And yet, when we come to 
make Ihe application of what we know upon the subject, 
we find our ideas unsettled, our information incomplete 


( 1 7) There is a distinction, in law, between a right and a title 
properly so culled: for, in the first place, rights are indiffer- 
ently by descent or purchase ; but titles, on the contrary, though 
subsequently completed by the entry or other act of the party, 
are always vested, in the first instance, by act and operation of 
law. Of this kind is a title of dower, title of entry for condition 
broken, title by escheat, by mortmain, and so forth. Co. Litt. 
t>15. b. Secondly, a right includes not only a right for which 
u writ of riglit will lie, but also any title or claim by force of a 
condition, mortmain, or the like, for which no action is given by 
the law, but only an entry. Co. Litt. 265. a. And hence it is 
said, that every/ight is a title, but every title is not a right; that 
is to say, not such a right for which an action will lie. Co. Litt. 
345. b. 347. b. Again, in the case of a right, the entry of him 
that hath the right may be taken away by a descent ; but in the 
case of a title it is otherwise, Co. Litt, 240. b. Another gene- 
ral distinction is, that rights are transferable, whether by release 
or otherwise ; but titles, on the contrary, are not transferable. 
Co, Litt. 214. a. 
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and unsatisfactory ; and more particularly so, from no 
notice being taken of the distinction between releases of 
estates and of droits ; a most important distinction, and 
which pervades the whole doctrine of the law of re- 
leases (18). 

There is the same distressing confusion again in the ex- 
planation of thediiferentkindsof guardianship^, and which 
seems to arise from not distinguishing, with suflicient 
accuracy, between guardianship by nature^ which is con- 
fined, by the common law, to the heir apparent alone, and 
continues till he attains the age of twenty-one, and guar- 
dianship hf nurture^ which is of all the children equally, 
and ceases at fourteen, in the case both of males and fe- 
males^ He designates the father, and, in some cases^ the 
mother, as the guardians by nature, which is, implicitly, 
to' exclude the other ancestors; whereas, in point of fact, 
the law makes no such exclusion*. Neither, again, is this 
at all explained by the sentence which follows ; “ for if an 
estate be left to an inf|nt, &c.” On the contrary, the 
guardianship by nature^ being restricted by the common 
Uw to the heir apparent alone, and not extending to the 
other children, the receiving the profits of the estates of 
the children in general, is, consequently, no part of the 
office of the guardtkn by nature. Again, it is a very doubt- 
ful point with regard to daughters, whether the alleged 
guardianship is recognised, (as Blackstone says,) by the 
construction of the statute 4 & 5 Ph. and M. ; or whether, 
01 ^ the contrary ,*the latter is not merely a statutory guar«^ 

e See Bl. Comms. i. 4G1. % See 3 Co. 3S. b. 

f Co. Liu. 84. a. b. and see note 
66 . 


(18) See the Appendix, prop. 5. 
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diansbip, directed by the legislature in conformity to the 
dictates of nature, and upon principles of general reason- 
ing\ And still more questionable is it, whether the ordi- 
nary may appoint, in default of the guardians by nurture; 
or whether, on the contrary, the appointment of the ec- 
clesiastical court not confined merely to guardians ad 
litemK 

It is usually understood, I believe, that of the four vo- 
lumes which form the subject of our present considera- 
tion, the second (upon the rights of things) is that in 
which Blackstone principally excels; not only in the se- 
lection and arrangement of his materials, biliNilso in the 
propriety and perspicuity of his manner of treating them. 
And yet, with respect to ,the doctrines which confessedly 
fall under this division of inquiry, how extremely diilicult 
is it for the student to fqrm to himself a clear and precise 
notion of those ordinary common-place distinctions be- 
tween droiturel and tortious conveyances (19), between 
descendible freehold and fee-simple qualified (^0), and 
between estates limited in contin^bcy by deed and by de- 
vise (^1). How difficult is it, from what is said in expla- 
nation of the nature of our common-law leases, together 
with their several enlargements and restrictions, to col- 
lect even the primary distinctions between void and void- 
able, for years and for life, and between things in grant 
and in livery (29). The operation of a fine tooy as it dif- 

h See the note 66, to Co. Lilt. 83. b. i See the no^e 70, to Co. Litt. 88. 

b. feet, 3. 


(19) See the Appendix, prop. 6. 

(20) See the Appendix, prop. 7 * 

(21) See the Appendix, prop. 8* 

(22) See the Appendix, prop. 9 * 
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fers from that of a recovery, (where the tenant in tail has 
the reversioa in himself and there are no intermediate re- 
maindQvs,) is by no means distinctly elncidated(23) ; nor 
why a.recovery cannot be had of an estate-tail with sin- 
gle voucher, but only with double voucher at least (24.) 

In the same manner, again, in distinguishing between 
contingent remainders and executory devises, he omits 
to poiiit out that which is the principal and essential dif- 
ference, namely, that the former may be barred and 
destroyed, or prevented from taking effect, by several dif- 
ferent means, while an executory devise, on the contrary, 
cannot be^lprevented or destroyed, by any alteration what- 
soever, in the estate out of which, or after which, it is li- 
mited.” And upon this ground it is, that executory de- 
vises are required to be limited, so as not to exceed the 
stated time of lives in being ^d twenty-one years and 
nine months; but pot so contingent remainders, because 
in the latter case there is no danger of a perpetuity. In- 
deed, from the very t§i:ms in which an executory devise 
is afterwards exenaplifed, we are naturally led to con- 
found executory devises with contingent renxainders, and 
contingent remainders with conditional limitations. I 
allude to the words where a devisor devises his whole 
estate in fee^ Jxut limits a remainder thereon to com* 
mence^ for, in this case, the entire fee, or whole 

quantity of the estate, having been originally disposed 
of, there was evidently no longer any residuary part, or 
remainder over^ for further disposal, but only a secondary 

k Bl. Comms. 3. 173. 


(23) Seethe Appendix, prop. 10. 

(24) See the Appendix, prop. II. 





or springing use*. Wherever a preceding executoi*y li- 
mitation carries the whole interest, a subsequent limita- 
tion is not^ to be considered tis a limitation upon the pre- 
ceding, and to take effect after it, but as an alternative 
substituted in its room, and only to take effect in case 
the preceding estate 'should fail, or never take effect at 
all°*. It follows, that the subsequent limitation, in the 
present instance, is no remainder ^ but only a concurrent 
possibility, which is notbarrable by fine or recovery. But, 
if the subsequent limitation had been after a preceding 
estate-tail, instead of a preceding fee-simple, it would 
have been otherwise; for then it would have been rightly 
named “ a remainder.” ^ 

Secondly, it is the quality of a remainder to wait the 
expiration of the preceding estate, and then to vest in 
possession, as the corr^onding part or portion of the 
same fee; but here, on the contrary, the estate which was 
limited in contingency to B. and his heirs, was limited so 
as to vest in possession, in extipction, and defeasance of 
the preceding estate^ and consequently is not a remain- 
der(25). 

Again, we read that “ contingencies and mere possibi- 
lities, though they may be released and devised by will, 
or may pass to the heir or executor, yet cannot (it hath 
been said) be assigned to a stranger, unless coupled with 
some present interest®.” 

1 

1 Fearne. Cout. Rein. p. 419, >> >9^' 

eilition. 

m Ibid. p. 582- 


[^ 25 ) See the Appendix, prop. 12. 



But, independently of thus confounding contingencies 
and mere possibilities, ns if they weie in pari ratione, 
which they Certainly are not, there isherea^eat mis- 
take; first, in describing mere possibilities to be such as 
may be released or devised by Vrill, tcc, and, secondly, 
m supposing devisable possibilities to be incapable of 
being assigned to a stranger. For, in the first place, there 
is this wide diflfbtence between contingencies (which im- 
port a present interest of which the fbture enjoyment is 
contingent) and mere possibilities, (which import no such 
present interest,) riarhely, that the former may be re- 
leased in certain cases, and are generally descendible and 
devisable; but not so the latter. Suppose, for instance, 
lands are limited (by executory devise) to A. in fee, but 
if A. should die, before the age of twCnty-one, then to 
C. in fee; this is a kind of possibility or contingency 
which may be released or deii||ied, or may pass to the 
heir or executor, because there is a present vUerest, al- 
though the enjoyment of it is future and contingent. But, 
where there is no sud| present interest, as the hope of 
succession which the'mir has from his ancestor in gene- 
ral, this being but a mere ox naked possibility, cannot be 
released or devised, 

Secondly, contingencieii or pdMibilities, which may be- 
relmsied dr devised, &c., are also assignable in equity up- 
on the same principle for an adiigAhtent opiirates ^ 
my of agreement or contract, whiefh thA court CCnsidera 
as the engagement of the one, to transfer and make good 
a right and interest to the other. As where A. possessed of 
a ternt of 1000 years, devised it to B., for 50 years, if she 
. should so long live, aqd after her decease to C., and died ; 

o Fearoe, p. 366. 
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and afterwards C. assigned to D. ; now this was agood.aS' 
sigiunent, although the assignment of a possibility to a 
stranger . 

Again, before the statutes 8 Ann, c. 14. and 5 G. 3. 
c. 17. no action of debt was maintainable for the recovery 
of a freehold rent till after the lives ended; for wdiich 
Blackstone assigns tlie following reason, namely, that 
“ the law would not sulfer a real injury to be remedied 
by an action that was merely personal^’ But,.how comes 
it then, that the action of debt was maintainable after the 
lives ended? The determination of the lives could not 
alter the nature of the injury. 

Under the feudal system, all lands, tenements, rents, 
commons, and hereditaments, in fee simple, fee tail, 
or for term of life, were held to be feudal property, 
and were consequentljP required to be recovered as 
such by their proper feudal remedies. Our old law 
books call them, indiflerently, feudal or real pro- 
pel ty,. and feudal or real actons; personal actions, 
which were not introduced till long afterwards, being 
only recurred to for the recovery of commercial in 
contradistinction to feudal property, such as matters 
of mere contract, and thmgs which were sulfercd to enure 
as such. It followed, that no action of debt could be 
bjCPught, at the common law, for tbe recovery of a free- 
hold rent till after tbe lives ended, or, in other words, as 
long as there was a continuing relation of lord and tenant. 
It was not because of the real nature of the injury, (which 
pecessarily remained the same,) but because of X\\e feudal 
quality of the freehold, or continuing relation of lord and 

p Tilt' samp point %vas dftcrminM q Bl. C 3. 332 
in the* case of 'i ticobaUl v Diiffay, iii 
the House of I Olds, Mart li, 17 >0,30. 
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te^iant ; but otherwise it was, after the lives ended, because 
the feudal relation was then become extinct; and, there^ 
fore, the rent arrear was suffered to enure, as a debt in- 
curred, and to be recovered like any other debt, by a per- 
sonal action, as u mutter of mere contract between the 
parties (2(j). 

Again, a defea^sance of a feoffment, if made subse- 
quently, is void ; for which Blackstone assigns this reason, 
“ that no subsequent secret revocation of a solemn con- 
veyance, executed with livery of seisin,, was allowed in 
those days of simplicity and truths'* But, according to' 
this mode of reasoning, there should be no after-made 
defeazance allowed of a recognizance, or of a judgment, 
or of any other executory conveyance of record, which 

r Bl. Comms. 3. .337. 

# 


($()) Before the statute 8 Ann. c. 14. if A. had leased to B. 
for life, reserving 0 rent, be could not, by the common law, 
bring an action of debt fdrtjbi renl. Why ? because he bad an 
estate of freehold in the rent, viz. during the life of B. and he 
coaid ^not assert his right to the arrears, without asserting hia 
right to the estate; and this he could not do in an action of so 
low a nature «s an action of debt. By the same rule, again, if 
A. had granted a rent'seck to B. for Hfe, although, by the com-^ 
mon law, B. could oiot distrain, nor (if he had no seisin) bring ao ' 
assise, yet the low would rather leave him without remedy than 
suffer him to assert his right to an estate of .freehold in an action 
of debt. But, upon the death of B. (the grantee,) his executor 
might recover the arrears by action of debt, eausd quA suprd^ 
And so in the other case, where A. leased to B. for life, A. might 
tecovor the arrears, by action of debt, upon the death of B; for, 
in both these casea^ thewilofe 0 / freehold in the rent was deter- 
mihedw 


V' o , 
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are atl equally solemn with a feoffment. Lord Coke ex- 
pressly tells us, that there can be no after-made defeaz- 
ance of a feoffment, because it is an executed conveyance, 
in contradistinction to those Which are executory*. In 
the case of a feoffment, the estate in the land is finally 
vested or executed in* the feoffee, by the act of livery of 
seisin, at the instant it is made; and, consequently, the 
feoffor can no otherwise have the land again, than by 
reconveyance denovo. Quod semel factum est, non potest 
infectum reddL But otherwise it is, in the case of sta- 
tutes, recognizances, obligations, judgments, and the 
like; for these are but executory; that is to say, they 
remain to be completed by a further act still to be done; 
viz. the process of execution; and, consequently, till that 
is had, they may of course be defeated or discharged at 
any time. And so it is of all other matters which are in 
their nature executory, |^ch as rents, annuities, condi- 
tions, warranties, and so forth (97). 

8 Co. Litt. 204. a. 


(^7) Co. Litt. b. The distinction between executoqf 
and executed conveyances, is a doctrine of very extensive app1i>* 
cation, and is highly important to be attended to, in the con- 
s^uction, not only of leg^, but also of equitable or trust estates. 
Thps, in the case of articles, or a will directing a conveyance, 
&c. the Court of Chancery will order the conveyance to be made 
in such manner as may best answer the intention of the parties, 
for these matters are purely executory, in prospect of the assu- 
rances to be made afterwards, and because the completion of 
them is referred to a future conveyance or settlement, in contra*', 
distinction to those trusts in which no such executory medmoi 
is referred to, and which afc, consequisntly, not equally open to 
the construction of a court of equity upon the circumstances of 
intention. 

E 9 


Again, it seems to be rather an indistinct criterion of tbs 
locality of action, to refer it to tlie “ plainlitV’s suing for 
damages, &c. alfecting land*.” For, if the lessor brings an 
action of debt, for rent, or repairs, &c. against the lessee, 
or the assignee of the lessee, he equally sues for damages, 
atfecting land, and yet they ar6 not equally local ac- 
tions {Q8], 

Again, in treating of the recovery of heriots, he says, 
“.as for that division of heriots, which is called heriot-ser- 
vice, and is only a species of rent, the lord may distrain 
for this as well asseiseV* Now the heriot-service which 
is reserved by deed, is only aspeciesof rent, and, therefore, 
the law allows it to be recovered as such, by the usual re- 
medies of distress, or action of debt, or covenant ; hut it 
does not follow, that it may be also seised, as a lieriot which 
is d(ie by custom. On the cosj|rary, the hcriot-service, 
which may be either seised or distrained for, at the lord’s 
discretion, is that which is due by ancient tenure, (having 
been created before the statute of quia emptorcs^ and not 
•that which is due, like rent, upon a reservation in a grant 
or lease, &c. The distinction, in few words, is this: the 
heriot-service which is due by deed, and which is only 
a species of renti lies in rendre alone; heriot-custoin in 
prendre alone; and heriot-service, which is due “by 
tenure;” in both rendre and prendre"^, % 

Quaere again, whether, in its present acceptation^ the 
meaning of a “ fee-farni rent,” is not rather to be referred 

t Bl. Comms. 3 • 294. w See Saunders, 2. part, 1. c. 5 (). 

» '^u Bl. Comma. 3- IS. 


(28) See the Appendix, prop. 13. 
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to the perpetuity of the rent than to the qucinliim'^ f For U 
not every rent or service, whatever the quantum may be, 
which has been reserved upon a grant in fee, a fee-farm 
rentJ^? 

Quaere again, if a rent, or other incorporeal hereilitn- 
nient, is granted per autre vie^ and the grantee dies in the 
life-time of the cestui gui vie^ whether such rent, or the 
like, will be thereupon dettiinined, as Blackstone appre- 
hends*; or whether, on the contrary, since the. statutes 
S9 C. IL c. 3. and 14 G. 11. c. W. it will not be held to 
continue in the grantee’s representatives*? 

Again, in treating of title by prescription, he says, 
“ a prescription cannot be for a thing that cannot be 
raised by grant, — as for a toil, for example: for as sucli 
claim could never have been good, by any grant, it shall 
not be good by prescription.^” It is generally true, that 
every prescription presupposes a grant to have existedl^^Q) ; 
andj^ secondly, that a toll upon the public per se, could 
never have been good by any grant; but it does not toj- 


X Bl. Cuaims. 2. 43. and t^ee the 
etymology of “ farm,'* 2. 318 

y See the note 235. to Co. Litt. 
144. a. 

z Bi. Coruins. 2- 260. 


^ See 3 F. Williaiiia, 2,04. ir» the 
note IJarnardist. Hep- in Cai. -lO, 
Kendal V. AticfieM. 

}> Bl. 2. 26rj. 


(i29) The doctrine, that prescription presupposes a grant, is i»ot 
to be understood in a literal sense, but only^asa presumption ol 
law; ill the same manner as it is said nomiser presupposes a re- 
lease. It is not, that the courts 4il ways really believe that siu li 
i^rarit, or such release, were ever actually executed ; but, for the 
sake of the general principle of quieting the possession ^ they will 
not permit it to be disturbed by claims longdormunt, and, there- 
fore, determine in tlie same manner as they would determine if 
the very instrument of grant or release acre produced. 



54 


low that it might not have been raised upon some other 
cxinsideration, which may operate in lieu of a grant, and» 
consequently, may he claimed by prescription (30). Thus, 
where the soil and the toll have been in the same hands, 
from before time of memory, it will be presumed that 
the soil was originally granted to the publie in considers* 
tibn of the toll ; and, in that case, the original grant will 
be held to be a good consideration to suppoit ^the de- 
mand. And so it is in the case of prescription for exclu- 
sive common of pasture, for the same reason. The law 
will not suppose, that, at the original grant of the com- 
mon, the lord meant to exclude himself*; and yet, the 
freeholders by prescription, and the copyholders by cus- 
tom, (which in this instance is equivalent to and in lieu 
of prescription,) may have sole and separate pasture 
against the lord ; for, where such exclusive common has 
immemorially subsisted, it will be presumed that the lord 
had originally granted away the seignory to the freehold- 
ers, and afterwards resumed it again, by their regrant, di-. 
vested of the commonage^* 

«By the same rule, again, the ownership of the soil does 
not appear to be essential (as Blaqkstone states it) to a 
several fishery^ ; for, there is no inconsistency in suppos- 
ing the sole right of fishery to have been originally 
granted with a reservation of the soil; and, consequently, 
a man may prescribe for a several fishery, against the 
owner of the soil, upon the same principle that sole and 
separate pasture tp^y he prescribed for against the lord ; 

c Co. Litt. 184* b. . c Bl. Comws* 3. 39. 

d Saundeni l. 59 . Ibid. 8 . 5. 


(ao) I T. Rep. 660k And see Co, Lilt. 114« b. where a toll 
is expressly meotiooed among those things^ thai may he claimed 
hy preicripiUm. 




iideea. Lord Coke distinctly tells us, they may be in 
difierent persons^ And, secondly, it may also be doubted, 
whether Biackstone is quite accurate in defining a free 
fishery, to be the exclusive right of fishing in a public 
river*; for whether the franchise or liberty to fish, be ex* 
elusive or nit, and whether the stream be private or 
public, it seems to be equally, in the language of the 
law, a fvee fishery’*. 

Again, it is contended that the sole and exclusive pro- 
perty of those animals that come under the denomination 
of game, has been ofiginallyj;ested in Ihe king, upon the 
common-law maxim of their being hona vacantia^ and 
having no other owner (31). But how does this stand 
with the admission that every man had, originally, a 
qualified ownership in all animals naturce^ as a ne- 
cessary consequence of possession, ratione soli? For, ori- 
ginally, there was no distinction between one species of 
wild animals and another. Or, how comes it that the 
common law should have, originally, overlooked tbit 
qualified ownership in hares and partridges, any more 
than in squirrels and butterflies? For these are all ani- 
mals ferce mturce alike, and the notion of their being 
bona vacantia cannot apply to one species more than to 
another. With respect to waifs and estrays, and the Jike* 
these indeed are bona vacantia, for they are things out of 
possession, and in which no man claims any property : 
and. therefore, thO law has attached them to the royal 

• 

f Co. Litt. 4. h. and a. h See the aiithoritieH cited in tlie 

g B C. 2. 39 . < ^ note Jtf j. to Co. Litt. iQa. a. 


( 31 ) B. C. 2 . 415 . Mr. Christian, in liis notes on 0 . C. has 
entered largely into -the refutation of this doctrine. My reason 
for introductog it in the text is, therefore, only to shew ho*t it: 
stands contradicted by Blackstone's own adinissioosi ^ ^ 
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})rerof^ative, upon a principal of general policy, for the 
sake of avoiding the contention of occupancy, and to 
prevent temptations to committing theft. But, in the 
present instance, there originally existed a qualified 
ownership, rnlione soh: and the supervenient restraints 
irhposed on the exercise of that qualifi^ ownership, 
have merely arisen from positive laws since made, and 
subject to the restrictions of which the original qualified 
ownership still exists^; and I, therefore, apprehend the 
conclusion to be, that this species of property was at- 
tached to the royal prerogative in restriction and infringe- 
ment of the conittfon rightj^H^nd not as bona vacantia, or 
things in which no man claimed a properly. 

Again, in distinguishingbetween the judicial and minis- 
terial capacities of sheriff, he considers it to be in the 
former of these capacities, and not in the latter, that he 
(the sheritlj is to decide the election of knights of the 
shire, and to return such as he shall determine to be duly 
elected*'. - ^ 

^*^ow, if a magistrate or other public officer, in the dis- 
charge of a ministerial duty, mistakes the law^, he renders 
himself personally responsible for all the consequences,^ 
and is liable to an action in which damages shall be reco- 
vered at the suit of the party aggrieved ; but otherwise 
it is if he mistakes the law in a thing within his jurisdic- 
tion, acting as judge and not as minister*. For example, 
if my servant is r6bbed, and a justice refuses to examine 
him concerning the robbery, by which I am prevented 
from proceeding against the hundred, 1 may have an 
action on the case against him. Why? Because the ex- 

i B. C. 2 . 40.'). 1 1 Hawk. P. C. 193 . 8 ibid. 4. and[ 

V C..l.d43. And see contra, 85. 
tjilfckatt; lie's AiiswerMo Sir William 
Pamphlet, 1769 * P- 23. 
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amination by him in this case is not as judge, but as a par*- 
ticular minister appointed by the art for that purpose*^; 
Upon the same principle, if Justices of the peace adjudge 
a cliild to be a bastard who is not so, an action lies against 
them. For here, again, they are acting in the discharge 
of a and not as judges". The eschea- 

tor who returns a false office, contrary to what was found 
by the jury, is liable to an action upon the case at the 
suit of the party aggrieved, upon the same principle*^ 
And why then is a different conclusion to be drawn with 
respect to the sheriff acting as the returning officer at 
the election of knights of th^ shire ? Does he not sub- 
ject himself to an action by his false return, in the same 
manner as the escheator does? And why, but because 
in the eye of the law he is considered like the escheatorf 
to be acting in that capacity, not as judge, but as minis- 
ter? And if he fails in the performance of his duty, by 
not making the return in due time, or by returning others 
than those who are duly elected, he is not only liable to 
an action in which doul^e damages are given, but incurs 
the additional penalty, in the former case, of 500/. and 
in the latter of IOO/.p 

^ Agaiiv; we read, that “ no action will lie for slander or 
libel where the defendant can prove the facts to be true. 
As, if I can prove the tradesman a bankrupt, the physi- 
cian a quack, the lawyer a knave, and the divine a heretic, 
this will destroy their respective actions. For though 
there may be damage sufficient accruing from it, yet, if 
the fact be true, it is damnum absque injuria^ and where 
there is no injury, the law gives no remedy. Earn qui 
nocentem infamat, non est eequum et bonum oh earn rem con- 

m 1 Lcou. 3^3. o 4 Insl. SsG. . 1 Roll. Abridgm, 

II Combub. 489 

D B. C. 1 . ISO. 
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demnari ; delicta enim nocentium nola esse oportet et ex* 
pedit^.'* 

^ That the truth of a libel may be pleaded specially, in 
justification, is said to be warranted^by the opinion of the 
profession, and the practice of the present day; but this 
is to be understood with certain restrictions; and the 
defendant cannot, upon the general issue of ** not 
guilty,” prove the facts to be true in justification, 
but only in mitigation of the damages^. On a motion for 
an ir/tbrmation in the Court of King’s Bench, for a libel, 
(Mich. Term, 8 G. 11.) Lcffd Chief Justice Hardwicke 
expressly declared that it was a mistake to suppose 
that if an action were brought, the fact, if true, might 
be justified; tlwit he had never heard of a juslifi^ 
cation in an action for a libel even hinted at; that the 
law was too careful in discountenancing such prac- 
tices; and that the only favour which the truth afforded 
in such case was, that it might he shewn in mitigation of 
damages in an action, and of th(|^ne upon an indictment 
or information. 

I presume then, with submission, that the law is much 
too generally stated, when itis^said, that no action will U§ 
if the defendant can prove the facts to he true.; but tlmt 
which 1 principally object to, in the present instance, is 
the general tenor of the reasoning from the dictum of the 
civil law (39). 

q B. C.3. IV25. Ibid. 306. Ibid. 4. r SelwynN Law of Nisi Prins, p. 
las* 935. Buller N. P. p. 9 . 


(32) Bum qui noceutem infamat, is one of those loose 
dicta of the civilians, in which there is neither justice ppr policy, 
and which has accordingly b^^ rejected by pur neighbours of 
the Continent, as may be seen by the following extract from the 
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It is true, that where there is damage without injury, 
uhi damnum absque injuria^ tlie law gives no remedy. 
But then it is to be understood tliat the act, from which 
the damage arises, is itself perfectly innocent and lawful. 
For example, suppose I have a mill, and my neighbour 
builds a mill upon his own ground, by which the profit 
of my mill is diminished, yet no action lies against him ; 
for, in building the mill upon his own ground, he doee a 
lawful act*. And so if one set up a school in the iieigh-^ 
bourhood of an ancient school, by which the ancient 
school receives damage, yet no action lies; for this is a 
lawful act, and the public are benefited by the compe- 
tition in such cases^ But, with respect to defamation 
of character, which is the ground of an action upon the 
case, for slander or libel, the conclusion is widely dif- 

8 I Roll Abrid^m. 107. Noy*8 Max- t 1 Roll. Abridge. 107. Noy*a 
ims, 84 . Maxims. B 4 . 


Introduction to their new Penal Code. ** Depuis longtemps on 
desirait quele legislateur imtun freina de tels exces; car ou 1e 
fait qu’on s’est perniis d’ imputer a quelqu’un est defendu par 
la loi, ou il ne Teat pas. S*il eat defendu, c’est aux juges qu'il 
appartient de verifier le fait et d*appliquer la peine. Tout bon 
citoyeii doit le denoncer, etai au Keu de le declarer^ la justice, 
il le re|)and dana le public, adit parses propoa, aoit par sea ecrita, 
il est evident que cette oondulte eat dirigi^e par la michancet^ 
plut6t que par Taoiour du bien. La ualigoite qiii satsit avide* 
nientce qu'on lui preaente comme ridicule ou odieiix, convertit 
bient6t les al legations en preuvea, et bieat6t le poison de la calom- 
nie a fait des ravages qui aouvent ne s’arretent pas k la persbnne 
calomni^e, mais portent la desolation dana toute la fainille. Eu 
vain pretendraient-ils que les faita sont notoires ; en vain deman* 
deraient-ila qu*on les admctte L la preuve ; ila fie aeraient point 
4coutes; de pareils debata ne aerviraient qu*4 donner plus d'^clat 
k cette publicite m^me quI consdtue le delit. Code Penal, liv." 
3. lit. 2. ch. 1. 
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fercut; for, in order to support the action, the defama- 
tion must be shewn to be from malice^ and unconnected 
with the ends of public justice, and, consequently, in no 
point of view can be said to be an innocent and lawful 
act". On the contrary, the very essence of this offence is 
the jnalus anhnus, the malicious and wicked intention to 
defame and vilify, which is no more capable of being\y/^^^^- 
fied by the eventual truth of the suggestion, upon the gene- 
ral issue of “ not guilty,*’ than the act of wilfully and mali- 
ciously killng an attainted or outlawed felon or traitor, is 
to be justified by the production of the record of his at- 
tainder or outlawry*. < 

But although it is strictly nd j ustijicatlon oi' the deftimerf 
that the alledged matter is true, yet the law having, in 
this particular, a respect to the weaknesses and frailties 
of human nature, allows him either to p/ead .specially 
some traversable fact^ which, by disproving the falsity of 
the accusation, is tantamount to a justification, (and that 
indeed has only been settled by very late decisions,) or 
to give evidence to that effect upon the general issue, not 
\\\ justification, but in mitigation of the damages to be ren- 
dered by way of compensation to the party aggrieved; for 
it is evident that this must always depend in a great mea- 
sure upon the relative innocence and credit of him to 
whom the compensation is to be made. And though, as 
a general proposition, it is no doubt expedient that of- 
fences should be made known, it is not so by means of 
slander and libel; not by defamatory accusations promul- 
gated in malice, and unconnected with the ends of public 
justice. Jf a person has been guilty of a crime, he ought to 
be proceeded agamst in a legal way, and not reflected upon 
in this manner^ ; — 

u 1 Lev. 82. I Roll. Abridgm. GS. x i Hale. P. C. 497 . 

Finch L. 186. y Duller. M. P. i>. 
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His faults lie open to the laws, let those. 

Not you, correct them ! 

Andhcre, perhaps, T may be allowed to remark, that the 
maxims borrowed t’lom the Roman or civil law are some- 
times very unnecessarily introduced in Blackstone.’s 
Commentaries, when the suggestions of plain common 
sense may serve our purpose a great deal better. Of 
this description, the foregoing is a remarkable example. 
Upon another occasion, instead of explaining that the 
inn-keeper is bound to restitution, if the guest is robbed 
in his house, by any person whatever, unless by his own 
servant or companion, because of the public employment 
he exercises'^, he refers us to the vague maxim of qiii non 
prohibet cum prohibere possit juhet. And instead of ex- 
plaining, that the husband and wife are notadmitteci to he 
witnesses for each other, because it might be a tempta- 
tion to perjury, nor each other, because it would 

be against the policy of marriage, he assigns the more 
remote reasons, concluded, in the first instance, from the 
maxim, 7iemo in propria causa testis esse debet ; ami in the 
second, from the imxim, fioiio tenctur seipsiim accusare. 
And so in many other instances; — 

Trarisvolat In medio [losita, et fiigientia cajitat. 

But to return ; we read, that “ the father may have the 
benefit of bis children’s labour while they live with him, 
and are maintained by him; this being po more than he 
is entitled to from his apprentices and servants*.” But 
surely there is no analogy between the supposed condition 
of children and that of apprentices and servants; for the 

z 1 L<1. Rnym. 917. j Salk. 143. 

12 Mod. 4S7. 


a Bl Com me 1 4ft. l. 



former have a natural, originaljndefeasible right to main* 
tenance, which the latter have not. By the very act of 
begetting them the parents have entered into a voluntary 
obligation to provide, that the life which has been by 
them bestowed shall be by them protected and preserved. 
So far, indeed, does our law carry this principle, that 
where the expanses of the maintenance of an infant have 
been afterwards sued for by the parent, to be paid out of 
the infant's estate upon his coming of age, it has been 
always disallowed in equity^ 

III the same loose manner of reasoning again, it is said, 
that “a master may justify an assault in defence of his 
servant, because he has an interest in his servant, not to 
be deprived of his services” In the event of the master 
beingdeprived of the service of bis domestics, the law has 
provided him a sufTicient remedy, by action of trespass upon 
the ca$e» per quod sermtium amisiL He originally con* 
traded for the supposed service, upon a pecuniary con* 
sideration, and now receives a pecuniary recompense 
for the loss of it, which is all that can, in reason, be re* 
quired; for, if men were allowed, under such circum- 
stances, to take the law into their own hands, and to jus- 
tify assaults in defence of the persons of those in whose 
services they may have acquired a temporary interest, it 
is evident that this doctrine might be of dangerous con- 
sequence, and lead to endless contention and violence^. 
The reason that the parent is allowed to justify an as- 
sault in defence of the persons of his children, is not be- 
cause he has an interest in their service, (and yet he too 
may have a per quod sui'vitium amisit^ which shews that 
he haa an interest,) but because of his natural duty and 


b 3 P. Wniiaiuff, 154. Oilb. EtuI. 
ysa'.'VM. e;fi; 


c Bl. ronims- 1 • 439^ 
tl ] S.ilk. 407- 
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parental affection; and even this the law rather permits 
than enjoins^. How much less, then, will the law Justify 
in a master, an act of violence in defence of a servant, 
which it only excuses, rather than justifies, even in a 
parent acting in defence of bis children! 

Again, it is a mistaken notion, and no part of the law of 
England, that a man may acquire a property in the per- 
son of his enemy, by taking him a prisoner in war; no, not 
even till his ransom be paid^’* There is no doubt that at 
different periods of our history, not only this but many 
other equally uncivilized and barbarous doctrines have 
been held to be part of the common law. Lord Coke 
tells us, that anciently, if a man was outlawed, (but 
which he could not be, by the old law, excepting for 
some capital felony,) he was looked upon as a Wild beast, 
and any one who met him might put him to death ; and 
this (he observes) continued to be the law for some time 
after the conquest, till the judges, in the beginning of the 
reign of Edward HI. had the humanity to resolve it to be 
murder*. But I presume, with all due submission, that 
we have no more to do with the doctrines and precedents 
of those remote times, where they interfere with the in- 
terests of humanity, and, as in the present instance, are 
confessedly against natural reason and justice, than we 
have to do with the laws of old Rome or of modern Bar- 
bary(33). To the proposition which is also laid down as a 

e Bl.Comitis. 1.450. gp Co. Litt. I39.b. 

f m. Comino. ‘ 2 . 40$. « 


(33) It is, probably, from the introduction of urtillery aiid the 
use of fire-arms, that we may date the abolition of the qualified 
property which, in ancient times, a man might acquire in the 
person of his prisoner, tu^keu in war,^at least till his ransom was 
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sequel to the preceding, viz. “ that the master has a pro- 
perty jn the perpetual service of his captive negro,’* \vc 
may oppose the same general reasoning. For perpetual 
service or servitude, is only another name for strict sla- 
very ; and upon no principle of the law of Fngland will a 
court of justice, at this advanced period of civilization, 
attempt to enforce so improvident an engagement (34). 

are we to understand, as we read in one chap- 
ter, that “ aclerk, presented forinstitution, may be refused 
by the bishop, if he be a bastard*';” or is it, as we are in- 
formed in another chapter, that “ the disqualification of 
bastardy from holding any dignity in the church is now 
obsolete,’* and that, “ in all other respects, there is no dis- 
tinction between a bastard and another man* Neither, 
again, is it correctly stated, that in all other respects there 
is no distinction between a bastard and another man ; for 
the law (perhaps in. favour of marriage) is much less in- 
dulgent to bastards than to legitimate children. ^Fluis, 
the limitation of a remainder to an unborn bastard is 
void*". And so, again, in our courts of equity, there ia 

• h Bl. Comins. I. .T99. k Co. Litt. .3. b. i P. Wms. 529- 

i Bl. Comiiis. 1 4S9> 


paid. When men fought, sword in hand, and body to body, 
every man might personally make his own prisoner; but, since 
the more combined tactic, introduced by the use of artillery aud 
of fire-arms, it is^no longer individually that prisoners are taken, 
but in the mass, and, consequently, they belong to the state as 
a public security for the protection and good treatment of the 
prisoners taken on the other side, until their final exchange. 

(34) Adjudged in 177‘2, when James Somerton (a negro) was 
brought before the court by habeas corpus, and imruediately 
djNt'lKtrged* 1 1 St. Trials, 340. 
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not the same favour shewn to bastards as to legitimate 
children. Thus, on a covenant to stand seised, lln use 
will not rise to a bastard, because the considerations of 
lawful blood and marriage, which are peculiar to such 
covenant, necessarily exclude bastardy™. 

Queere again, whether buying and selling bank stock, 
or other government securities, will not make a man a 
bankrupt, they not being goorf^, loares, diud merchandize ^ 
within the meaning of the statute, &c.*'? 

There is no difference, I apprehend, with respect to 
the question of bankruptcy, whether the buying and 
selling is of bank stock, and other government securities, 
or of goods, wares, and merchandize; but, if a man is in 
the continued practice of buying and selling for profit, 
he will, in either case, be held to be equally liable to be- 
come a bankrupt. It is not the having the stock, or oc- 
casionally dealing in the stock, that makes the bankrupt®, 
but the continued practice of buying anti selling for 
profit. Thus, if a man buys and sells stock by commissioHy 
he is only a species of broker; and consequently is liable* 
to become a bankrupt; which plainly shews, that thedis^ 
tinction, which the law looks to, is not that wliich relates 
to the quality of the commodity bought and sold, but 
that between occasional dealing and the continued prac- 
tice of buying and selling for profit. 

Quaere again, whether in those chapters, that were 
founded by Heiify VIII. out of the spoils of the dissolved 
monasteries,' the deanery is donative, and the installation 
merely by the king’s letters patentP? 

m Co. Litt. 123. a. And see the o Sec the slat. 13 & 14 C. 2. c. 24. 
Hotr 199 . iliid. p B. C. 1.99‘J- 

n B. C 2 476. 
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The statutes prescribing presentation to the deaneries 
of the new foundation, were considered to be informal, and 
consequently void, till they were subsequently confirmed 
by the stat. 6' Ann. c. 21. ; and, therefore, it seems Lord 
Coke was fully justified in describing those deaneries as 
donative**. But, since the stat. of Ann. above mentioned, 
the deans of some, if not of all the chapters of the new 
foundation, are held to be presentative and not donative; 
the practice being to present the letters patent to the 
bishop for institution and a mandate of instalment'. 

Quaere again, whether the writ of elegit gives the 
sheriff the power to deliver the moiety of the debtor’s 
freehold lands to the plaintiff, to hold, &c *. On the con- 
trary, it seems that the sheriff can do no more than make 
the necessary appraisement and return of the writ, after 
which the creditor must bring an ejectment in order to 
obtain possession^ 

Qusere again, whether the prosecutor of receivers of 
stolen goods, has it in his choice etihtr to punish the re- 
Geivers for the misdemeanor immediately, before the 
thief is taken, or to wait till the felon is convicted, and 
then punish them as accessorieB to the felony". The 
words of the statute (5 Ann* c. Sl.'s. 6.) are, ** if any such 
principal felon cannot be taken so as to be prosecuted and 
convicted, it shall and maybe lawful to prosecute and 
punish every such person buying or receiving any goods 
stolen by any such principal felon, knowing the same to 
be stolen, as for a misdemeanor, to be punished by fine 
and imprisonment, &c.” So far, then, from the prosecu- 


(] Co. l.itt. 95 . a. t Tidd's Practice, 930 . And aeC 

r Sec the notes 102 & 105, to Co. aT. Rep. 295. Taylor v. Cole. 

Litt. 9.’->. a. II Bt. Conims. 4. 133- 

s B. C.3. 419. 
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tor’s having two methods in his choice, either to procee,d 
immediately for the misdemeanor, or afterwards for the 
felony, when the principal is taken, it is then only when 
the principal cannot he talcen^ that he can prosecute for 
the misdemeanor, &c..; but where the principal is amen- 
able, and not out of the reach of justice, the prosecutor 
has no option left, but must proceed against the receivers 
for the felony*. 

Again; if a traitor dies before judgment pronounced, 
oris killed in open rebellion, or is hanged by martial law, 
it works no forfeiture of his lands; for he never was at- 
tainted of treasoiiJ^. ** But, (says Blackslone,) if the chief 
justice of the King’s Bench, the supreme coroner of all 
England, in person, upon view of the body of him killed 
in open rebellion, records it and returns the record into 
hfs dwh court, both lands and goods shall be forfeited®. 
Now this is, in substance, taken from the 4th Report 
and it seems that the ancient law was so**; but it has 
been since held, "and so it was long before Blackstone 
wrote, that hone can be attainted after death but by 
act of parliament®. It follows, that, in the present in-* 
stance, the forfeiture can be only of the goods, and not of 
the lands, as is here asserted**. 

, , I . t . , ■ 

But it is how time that we should say something of 
pleading’; fdr^'iccording to the prevailing system, it is to 
this branch iif learning our attention is principally di- 
rected. Let us see, then, how far the study* of Blackstone 
is to be relied upon for educating and forming pleaders. 

X Forster, 374. Sec also the K. v. b Co. Lilt. 390. b. and note 345. 

Wilkes. Cases in C. L. 99. c 2 Hale, r>3. 

y Co Litt 13. a d Hav^k. P. C. 4. 475. 1 Hale, 

z Bl. Comms. 4 . 983. 342. 949. 

a 4 Co. 57 
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It is to be observed, thnt there are four principal sta- 
tutes which are said to constitute the founckitions of spe- 
ciaUpleading: 1st. the statute 32 11. 8. c. 30. by which 
an informal issue, upon a material allegation, is held to 
be cured after verdict. As if the defendant, in an action 
of debt on bond, pleads ‘‘ not guilty,” instead of “ nil 
dehet,'* the allegation is material, but the issue is informal. 
2nd. The slat. 27 Eliz. c. 5. which enacts, that matters of 
form must be spcciall}/ demurred to, and not generally ; 
as, if the defendant prays oyer of a deed which is not re- 
gularly before the court by the profert on the other side. 
Srd. The stat. 1() & 17 C. 2. c. S. by which immaterial 
defects are cured after verdict; as, if the pUiiutitf, in 
trespass, omits to allege the certain day and place; or the 
defendant, in justifying, does not aver that the cattle 
were levant and couchant. 4th. The statute 4 & 5 Ann. 
c. 1(3. by which immaterial defects are cured after judg- 
ment by default, in wliicb there is no verdict, and which 
arc consequently not within the statute of C. II. 

We must distinguish, in the present instance, be- 
Uveen those defects which are cured by statute, and 
which are properly called^eo/affo, in pleading, and those 
which are cured by verdict at common law. For, in 
the first place, the former are always in the traversing, 
but the latter in the allegations; 2nd. the former extend 
only to immaterial or collateral points, but the latter are 
always upon those points which are material; Srd. the 
former cannot he demurred to otherwise than specially, 
but the latter are bad upon a general demurrer; and, 4th. 
no exception can be taken against the former after judg- 
ment by default, in which there is no verdict, because of 
the statute of Anne, but that is not the case with respect 
to the latter. 
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Now, it is not a little remarkable, that upon all tliese four 
statutes of jeofails, Bhckstone happens to b(* uniformly 
mistaken. For example: he says, “if the declaration 
or plea omits to state some particular circumstance, with- 
out the [)roving of which, at the trial, it is impossible to 
support the action or’defencc, this omission shall be aided 
by verdict. As if, in an action of trcs|)ass, the declara- 
tion does not allege that the trespass was committed on 
any certain day; or the defendant justifies, by prescribing 
for a right of common for his cattle, and does not pleatl that 
the cattle were levant and couchant on tlie land*.” It is true, 
that the operalion of a verdict, at common law, is to i-iirc 
the defects in the pleadings upon all such material pomls, 
as must necessarily be presumed to have been proved before 
the jury, in order to support the action. Suppose, for in- 
stance, the plaintiff, in an action of trespass, obtains da- 
mages upon an insufficient averment, or the defendant 
justifies in another’s right, without setting forth the 
stranger’s title, this is, in either case, a material defect, 
and the adverse party may take advantage of it, either 
upon general demurrer, or after judgment by default, in 
which there is no verdict; but if he takes issue, and lian 
a verdict against him, the defect is then cured by the ver- 
dict at common law. But, in the examples which are 
put by Blackstone, the case is widely different ; for, 
the averment of the certain day in trespass, and of the 
levancy and couchancy in a justification, are neither of 
them upon those material points which must necessarily 
be presumed to have been proved before the jury, in 
order to support the action^. On the contrary, these are 
mere jeofails or slips in the pleadings, and are, tlierefore, 
unexceptionable upon a general demurrer, because of the 
statute of Ebz. and equally so after judgment by default, 


« Bl.ComiDs. 3. 394 . 


/ fjo Litt. 28:?, 28^. «. k 
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because of the statute of Anne; which is exactly the re- 
Terse of those defects Which are material and cured by 
verdict at common law. 

** But if the thing omitted,” says Blackstone, “ be es- 
sential to the action or defence, as if the plaintiff does not 
merely state his title in a defective manner, but sets forth 
a title that is totally defective in itself; or if, to an ac- 
tion of debt, the defendant pleads not guilty ^ instead of 
nil dehet, these cannot be cured by a verdict for the 
plaintiff, in the first case, or for the defendant in the se- 
cond®.” If the plaintiff sets forth a title that is totally de- 
fective in itself, there is no doubt that this defect in the 
declaration destroys the merits of the action, and, there- 
fore, cannot be cured by verdict. As for example : if the 
obligee declares in assumpsit against the heir, on a pro- 
mise to pay money due on the bond of his ancestor, with- 
out declaring that the ancestor bound himself and his 
heirs, he shall gain nothing by his verdict ; for the heir 
is not bound unless he is expressly napjed ip the obliga- 
tion of bis ancestor, and unless the ancestor has also 
bound himself in the same bond\ And the heir could 
not have made himself subsequently liable by his parti- 
cular assumpsit or promise; fpr, as there was originally 
no cause of action, there could be no considenition upon 
which the assumpsit could be grounded^. But where 
the defendant pleads not guilty ^ instead of nit dehet, this 
is a detect in the traversing. It is an informal or impro- 
per issue upon a material a^egation (35) ; and^ therefore, 

g Bl. Comins- 3 394. i S^und. 2. part. l.c. 24. 

h Co. Lilt. 334. b. 386. a. 


(35) See Gilb. Hist. Com. Pleas, 147. In the case of Coppen, 
gut /am, V, Carter^ the defendant pleaded ‘*not gjuilty” to an 
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although the plaintiffinay take advantage of it, if he will, 
before verdict, yet if he carries down the record to trial, 
and a verdict is had thereon, the mistake is rectified by 
the statute 32 H. VIIL of jeofails (36). 

Again ; vve read that “ the defendant craves oyer of tl)e 
writ, or of the bond, or other specialty upon which the 
action is brought, that he may hear it read to him; the 
generality of defendants^ in the time of ancient simpli^ 
city, being supposed incapable to read it themselves; 
whereupon the whole is entered verbatim upon the re- 
cord‘'.” 

It is a rule, in pleading, that wherever there are 
deeds which are relied on, they must be regularly shewn 
to the court, without which the court can take no judi* 
cial notice of them. The doctrine of praying oyer is a 
consequence of this general rule. The plaintiff concludes 
tiis declaration with the profert, and he brings here into 
court the writing obligatory aforesaid; then comes the 

k B1 . Comnifl- 3. 999* 


action of debt, on a penal statute, and it was held, that it did not 
warrant judgment to be signed for want of a plea. 1 T. Rep. 
463. 

(36) Upon the same principle, if the defendant pleads in 
abatement, after a general imparlance, or to the jurisdiction, af- 
ter a special imparlance, the plaintiff may either sign judgment, 
or apply to the court to set aside the plea; or he may demur to 
it. But, if he replies, instead of demurring or alleging the es- 
toppel, the fault is cured; for the plaintiff, by replying to the 
plea, has tacitly assented to its being received as such; and the 
court will not allow him to set it aside afterwards, for that would 
be inconsistent. 
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defendant and craves oyer of the said writing obligatory ; 
for, l>cing already in the possession or custody of the 
court, by the profert on the other side, there is no ne- 
cessity for his setting it forth specially in his own pica. 
It is then read to him, not from the visionary and quaint 
idea of his cither being a stranger to*its contents, or inca- 
pable of reading it himself, but for the simple and ob- 
vious reason that the court may take judicial notice of it, 
which otherwise they could not do; and, thereupon, the 
whole is ?iot entered verbatim upon the record, (as Black- 
stone says’,) but only that part of the instrument which 
the defendant relics upon, and, therefore, shews to the 
court as material to his defence. Thus, upon his pray- 
ing oyer of the bond, it is said, “ and it is read to him,’* 
without more saying; but upon bis praying oyer of the 
condition, it is said, “ and it is read to him in these icords, 
and accordingly entered verbatim upon the record as part 
of the pleadings*”.” And the reason of this distinction is, 
that the obligation, where there is a bond upon condition, 
is merely noticed as the introductory part of the in- 
strument, of which the substantial is the condition ; for 
it is the condition which shews the real nature of the 
debt or duty for which the obligation was given. 

“ And sometimes,” says Blackstone, after tender and 
refusal of a tieht, if the creditor harasses his debtor with 
an ac tion, it then becomes necessary for the defendant to 
acknowledge the debt and plead the tender; adding, like- 
wise, the encore pret, that he is still ready, &c. and some- 
times the credifor will totally lose his money in such 
cases".” But have we any idea, from hence, of these sup- 
posed cases? Can we, by any possibility, guess at the 
principle? Or, do wc know" how to distinguish, (as he- 

1 61. ComiKia. 3 . 299- n Bl. Comms. s. 303. 

in S«c the/\ppeiidix to the 3d. vol* 

p. 22 . 
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tween debts and contracts,) where the encore prct should 
be pleaded, and where not (r-ti)? 

Another most material distinction to be attended to, 
with respect to the remedy which the law gives by action 
of trespass upon the case, for injuries, without force, js 
that between contracts anti torts, but which, like the 
former is entirely ovt rlookcd by Blackstone. The action 
of trover, for example, is described as an action of tres- 
pass upon the case, anti so is the action ol assumpsit for 
non-perfonnance of promises and undertakings; and yet 
so essentially tlitferent are these actions in their nature 
and (juality, that they are neither traversable by the same 
ph a, nor tlo they admit of the same judgment. For, in 
matters of contract, the question is of the quantity of 
the damage, but in matters of tort, it is of the quality of 
the tortious or wrongful act, and not of the damage; a 
distinction which also opens to the important doctrine in 
pleading, of the joinder and misjoinder of actions{37). 

The operation of terms to protect inheritances, wliich 
have now been in constant hse in conveyancing for mo)ce 
than a century (38) ; the construction of tlie usual cove- 


( 36 ) See the Appendix, prop. J4. 

( 37 ) See the Appendix, prop. 16. 

(38) Terms, as they are used in conveyancing, to protect in- 
heritances, have tlieir operation upon this general principle, that 
where there is a competition of chiiins, and the equity of the 
parties is equal, he who has the law shall prevad. For exam- 
ple; tlie heir and the creditor who has obtained judgment, have 
each of them a claim upon the inheritance, under different titles, 
and are equal in equity, being both purchasers, in a legal sense, 
for a valuable consideration. 80 far then, the creditor is pre- 
ferred in law, as being the older purchasrr; because his claim is 
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Hants and powers in marriage settlements (39); and many 
other equally common-place matters, relating to the same 
branch of learning, (such, for instance, as the explanation 
of ttiarriage articlesiJkO)^ strict settlement (^1)^ and the 


founded on the judgment had against the ancestor of tho!>e lands 
before they descended to the heir ; et qui prior est tempore potior 
estjure. But, if there is a term of years subsisting in the estate, 
upon trust, to attend the inheritance, the equitable right of the 
heir, being thus fortified by the accession of the legal interest iti 
the lands, during the continuance of the term, he is thereupon al- 
lowed to set up the term in barof execution of the judgment ; for 
the term was created prior to the judgment. And although the 
trust, or benefit of the term, is annexed to the inheritance, the 
legal interest of the term remains distinct and separate from it 
at law ; and the whole advantage to be made of the term arises 
from that separation. See the note 249, to Co. Litt. 290. b. 
t. 13, and Sugden’s Law of Vendors and Purchasers, ch. l6’, 

(39) See the Appendix, prop. I6. 

(40) Marriage articles, are the heads or minutes of the agree- 
ment of the parties, (before marriage,) for making a settlement: 
as where A. in consideration of an intended marriage, covenants 
with trustees to settle au estate to the use of himself for life, 
with power, &c. remainders to trustees, &c. remainder to his wife 
for life, remainder to other trustees, &c. remainder to first and 
other sons in tail, remainder to the daughters as tenants in com- 
mon with cross-remainders, remainder to the husband in fee. 
When an estate has been thus specifically agreed to be settled, 
it becomes a trust/ which passes with the lands, into whose hands 
soever they come, and cannot be defeated by any act of the fa- 
ther or trustees. 

(41) Strict settlement is, where an estate is secured to the is- 
sue of the marriage by a settlement, so framed as not to have it 
in the power of the parents to bar their issue, by fine or reco- 
very. In these cases, the issue are held to take their estates by 
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nature of the security which the parties have against the 
trustees in case of alienation (42),) are exactly that sort of 
general information, which every intelligent law-student is 
expected to be acquainted with, but which he has no 
opportunity to learn from Blackstone’s Commentaries. 

That I may not, however, fatigue the reader’s atten- 
tion by extending these remarks to an unreasonable 
length, I will conclude by observing, that even the mar- 
riage settlement itself, in Blackstone, (which every be- 
ginner in this course of study will naturally presume to 
be a model of the kind,) is of the same inaccurate and 
incomplete description with all the rest; as may be seen 
by the omission of the usual powers of leasing, jointur- 
ing, and charging, after the limitation to the husband, 
and more particularly by the omission of cross-remainders 
after the limitation to the daughters^*. For, by reason of 

p B. C. Appendix to the sad. volnme, p. vi. 


purchase, and not by limitation ; they are considered as claim- 
ing a provision, in the capacity of purchasers for a valuable con- 
sideration, under the purport and intention of the stipulated 
terras upon which the marriage was engaged that gave them 
birth. 

(42) If the trustees for preserving contingent remainders, join 
in a conveyan(;e to destroy them, a court of equity will consider 
it a breach of trust. And, in general, if the purchaser, under 
such conveyance, comes in for valuable consideration, and with- 
out notice of the trust, theu will the remedy*Qf the person claim- 
ing under the contingent remainders be against the trustees, 
who will be compellable, (by decree in chancery,) to purchase 
lands with their own money, equal in value to the lands sold by 
them, and to hold them upon the same trusts and limitations at 
they held the other. But, if the conveyance be with notice of 
the uses, or without consideration, in that case the purchaser 
shall hold the lands subject to the former trusts. 
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thr (lauglitors tt'jking as tenants in common, and not as 
joint tenants, it iniglit so happen that the reversioner 
might enter, living issue by thcdaugluers, which evidently 
could not have been intended; and, although an omission 
of this kind might be supplied in a devise, hy implication 
o£ law, there is ifo such implication to be admitted m a 
deed of settlement (43). 

Upon the whole then, if it is true, as I have here sug- 
gested, that the law is a science capable of demonstration, 
and, therefore, demanding from us tiic exercise of an 
intelligent and reasoning mind, and not the labour of the 
bauds in copying precedents; and, if it has likewise l)een 
fairly and truly slated of Blaekstoue’s Commentaries, 
that they are but an abstract, superficial, and often in- 
correct sketch of the elements of llie law, and nothing 
more, and which was originally intended for unprofes- 
sional readers alone, and not for students; if 1 am right, 
1 say, in these two suggestions, it follows, that llu^ sys- 
tem of education, which has given occasion to the fore- 
going strictures, independently of the irksome drudgery 
that attends it, is at once an ineffectual and absurd sys- 
tem, and such as cannot but produce infinite embarrass- 
ment to the individual, and every possible mischief and 
inconvenience to the public. 


(43) If A. devises black-acre to B. and white-acre to C. in tail, 
and if they both die without issue, then to I), in fee; here B. 
and hiivc cross-remainders by impliration ; that is to say, on 
the death and failure of is^iie, of either of them, the other and 
his issue shall take the whole; and D’s. remainder o\er shall be 
postponed till the issue of both shall fail. But it is otherwise if 
A. makes the same conveyance “ by deed” ; for the construction 
of a deed is always “ stricti juris'\ according to the ancient sim- 
plicity of the common law. See the note 82. to Co. Litt. 19S. K 
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With this reflection, I shall, therefore, venture tocon- 
cliule this lirst part of our present with- 

out a hope, that the hints which are contained in it may 
be useful to others who engage in the same course of 
study. The public have done ample justice to Black- 
stone’s Commentaries, and most willingly do I subscribe 
my feeble testimony in acknowleilgment of the extent of 
their claims to it ; they have enabled many an unprofes- 
sional reader, (who would probably have read nothing 
else,) to form to himself a general notion of at least the 
outline of this interesting and important learning; and, 
were it only in this single view of them, the value of 
their publication would be unquestionable: — 

N(*(jne ego illi detrahnic ansim 
Htcrentoin capiti niultd cum laude coroiiuiu. 

In the midst, however, of those deserved praises, let us 
beware of so far deceiving ourselves, and at ibe same 
time of doing such an injustice to Blackstone, as to set 
up his commentaries as an institiib' for educating and 
forming lawyers. In the rank of elementary composi- 
tion, they niiglit for ever have reposed beneath undis- 
turbed laurels; but he wlio would make them the in- 
stitute of his professional education, improvidently forces 
them into an element which is not their own, ami lays 
the foundation for those perilous misunderstandings, — 
that unlawyev-likc jejune smattering, which informs 
without enlightening, and leaves its deluded votary 
at once profoundly ignorant and contented. 
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THE SCIENCE OF THE LAW, 
^c. <^c. 


PART II. 


I PROCEED to claim the attention of the studious reader 
to the plan of education recommended by that eminent 
and learned judge. Lord Ch. J. Reeve, who has left us 
his opinion in those emphatic words, that “ the best, the 
easiest, and the shortest way for a man to be educated 
and formed to be a lawyer, is to make himself master of 
Lord Coke’s Commentaries on Littleton’s Tenures:”— 

Him if we will hear, 

. Light after light well-used we shall attain. 

And to the end persisting safe arrive. 

To facilitate, in some degree, the proposed scheme of 
instruction, in which we are all so deeply interested, will 
be, therefore, the object of the following considerations. 
There is always, at least, some merit in endeavouring to 
smooth the way to science, and to make its path practi- 
cable. If it does but bring the subject fairly into discus- 
sion, and stimulate to further inquiry, the undertaking is 
respectable and deserves atteiuion ; and more particu- 
larly so, in the present instance, from no explanation of 
the same kind having been previously supplied by any 
other' writer. 
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From the period of the accession of the Norman dy- 
nasty in the eleventh century, our ancestors had long to 
struggle against the imposition of that last badge of sla- 
very, — a foreign jurisprudence. They saw, with jealous 
indignation, that the judges were regularly appointed 
from among the Norman prelates, that the proceedings 
in the king's courts were used to be carried on in the 
Norman instead of the English language, and, above all, 
that repeated attempts were made to introduce the im- 
perial or civil code, — the favourite study, at that time., of 
the popish clergy, and probably much better adapted 
than the simple and inartificial maxims of the ancient 
common law, to promote the doctrines and practice of 
slavery. It was not till about the middle of the four- 
teenth century, by the stat. 3(5 Edw. Ill, c. 15. that this 
contest was at last finally terminated; the proceedings in 
the king’s courts being ordained, from that period, to be 
carried on as before, in the English language; and,; al- 
though the clergy were still permitted to follow the prac- 
tice of the civil law, within the limits of the ecclesiasti- 
cal jurisdiction, they were obliged to confine themselves, 
in reading and teaching it, to their own private schools 
and monasteries. 

Under these circumstances, the study of the common 
law (in which the clergy, who had gradually withdrawn 
themselves from our temporal courts, had therefore now 
no longer the same interest,) soon became a principal 
branch of education among the laity ; and began to be ge- 
nerally attended to by every gentleman and scholar in the 
kingdom. Our Inns of Court, of which there were seve- 
ral founded about that period, are said to have been 
crowded with young men of family, who resorted there 
to read and to hear lectures; and many very useful legal 
treatises were published for their particular instruction 
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or direction. It would be but little to the purpose, how- 
ever, of our present inquiry, to discuss the merits of 
tliose various sources from which the mateiT*fls ol profes- 
sional learning were used to be supplied, with probably 
little variation, till about the middle of the li>th ('<nitury, 
which brings us to the consideration of the admirable 
treatise of English Tenures, compiled by the venerable 
and learned Judge Littleton, in the reign of Edward IV. 

This excellent tract, (one of the few of those ancient 
date which are still of intrinsic authority in our courts of 
justice, and do not entirely depend on the strength of 
their quotations from the opinions or reports of others,) 
consists of a series of seven hundred and fifty theorems, 
selected, in substance, from the Year Books (1), and of 
which the subsisting authority upon points of law, after 
having stood the test already of more than three hundred 
years, evinces the extraordinary discernment and judici- 
ous forecast, that have been exercised in the selection, 
But it is not upon points of law alone, that I have 
now to claim the reader’s attention to Littleton’s Te- 
nures; for, independently of their professional merit, 
which is admitted to be unquestionable, they hold like- 
wise a principal rank among works of institutional cele- 
brity; and which is amply justified by their acknowledged 
propriety of arrangement, their perspicuity of language, 
and, above all, by the admirable specimen they exhibit, 
and which they preserve through the whole tenor of the 
various matter they contain, of characteristic technical 


(l) The Year Books are the reports from the reign of Ed- 
ward inclasively, to that of Henry 8. taken in a regular series 
by the prothono'taries, or chief clerks of the court, at the exjiensc 
of the crown, and published annually. 
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precision, and a constant train of close and profound rea- 
soning (^2). 

We do not exactly know what interval there may have 
been, between the deqease of the learned^dge and the 
publication of his Tenures; but it is certain they were 
already in high esteem, and were commonly known and 
cited in the reign of Henry VIII. Down to the period 
at which Lord Coke published, in the beginning of the 
reign of Charles L they continued to be equally so; and, 
as far as may be inferred from the abundant commenda- 
tions bestowed upon them, were used to be already then 
distinguished in the profession, as the commonly received 
institute for educating and forming lawyers. And tins 
too was the book upon which Lord Coke himself com- 
menced his professional labours; and not commenced onlv, 
for, having diligently mastered it, like the rest of his 
fellow of that day, he adopted it ever after- 

wards as his common-place book. It was his custom to 
mark down every material case that occurred to him, 
whether in reading or in practice, together with its pro- 
per legal note or comment, under some one or other of the 
seven hundred and fifty sections in Littleton; and having 
begun to take notes (as appears from what he himself tells 
us*) as far back as the 14th of Rliz., and continued so to 
do till the 3d of Charles I. when he published, it 
was during that long period, of no less than 56’ years, that 

a Co. Litt. 14S. a. ibid. 393. b. ibid. 394. a*. 


(2) The contents of the third book are more properly Little- 
ton’s own doctrines; the first and second books being, for the 
most part, an arrangement df the old Tenures published in the 
reign of Edward 3. 
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he made it the register of his daily labours, the reposi- 
tory of all his legal learning and opinions. And here one 
cannot but admire, that in the variety of subject he em- 
braces, there is nothing beseems to be unacquainted with, 
nothing of which he ever shrinks from the discussion. 
He takes his range, as it were, through the whole circle 
of the science, of which he enters into all the details, and 
expatiates upon the minutest parts and branches, with 
the same professional acuteness and scientific accuracy, — 
as masterly in pleading, as he is great in titles, and as 
great in the general law of the land, as he is powerful in 
the law of landed property. 

The work then, which Lord Coke has thus transmitted 
to us, and which is called, by way of eminence, The In^ 
stitute, (an honorary distinction which has never been 
paid, as it is said, to the works of any other writer,) 
so far from being but a commentary upon Littleton’s Te- 
nures, is, in fact, a repository of all that is interesting or 
useful in legal learning, continued from the earliest 
period as far down as the 17th century, and forms, till 
then, a sort of general digest of the law, of boundless infor- 
mation, and replete with the most profound reasoning. It 
embraces nothing less than the knowledge of the principles 
of British jurisprudence, pursued with unparalleled pe- 
netration and unexampled strength of intellect, through 
their countless varieties, and combinations 

Labori faher ut desit, non fabro labors 

Materiee tanta abundat copia. 

But let us now take the other side of the qoestion. For 
there never yet has been any one work of transcendent 
merit, which has not had a host of objectors to it. It was 
thus the schoolmen^ when they could no longer compre- 
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hencl Aristotle, bethought themselves of decrying his 
philosophy. They revenged on the philosopher, the 
mortification of being puzzled by his doctrines, and what 
they were conscious they had not the wit to understand, 
they pretended to be i^o longer worth the understanding. 

A second deluge learning thus o’er ran. 

And the monks finished what the Goths began. 

But to return to the monks of our own profession. 
They object, in the first place, that “ there is a great deal 
of what was law in Lord Coke’s time, which is not the 
law now.” Certainly; the revolutions, that have taken 
place in our civil liberties, from the commencement of the 
1 7th to that of the present century, have necessarily pro- 
duced a corresponding revolution in our legal polity, and 
many material alterations have been since adopted in the 
administration of private justice. These, however, are 
of so recent a nature, as to be attended with no serious 
difficulty, to those who would be at the pains of collecting 
them, for, in effect, they are part of the history of our own 
period; while they also He within so small a compass, * 
that, taking the Institute for the parent-stock, they are 
such as may he easily and speedily engrafted upon it at 
any time. Indeed, to speak accurately, our system of 
of laws has undergone no revolution, but only an altera- 
tion in these instances; and with respect to what the law 
was before these alterations were adopted, and more par- 
ticularly in what relates to the forms of proceeding in 
real actions, this species of information is indispensably 
necessary to the student, in order to enable him to appre- 
hend the reasons and principles of many of the subsisting 
proceedings in modern practice; it is the foundation 
which is required to be first laid, before we attempt the 
superstructure. 

G 2 
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The proceeding by writ of entry, for example, (which 
is now disused in practice, excepting that the form only 
is preserved in common recoveries,) is it not thjg key to 
the subsisting doctrine of remitter ? If the tenant who had 
right to the land, but was out of possession, had after- 
’ wards the freehold cast upon him, by some subsequent 
defective title, and entered by virtue of that title, he 
was liable to be evicted in a writ of entry ; for the writ 
of entry did not meddle with the right of property, but 
only went to disprove the title of the tenant, by shewing 
its unlawful commencement; and, in that case, the tenant 
would have been driven to his writ of right, to recover 
his just inheritance; to avoid the inconvenience of which 
the law gives him remedy by remitter. In the same man- 
ner, again, it is in the disused proceeding by writ of assise, 
in wliicli the demandant was required merely to sheAv his 
own title, and not to disprove that of the tenant, that we 
must look for the principles of the more modern mode 
of proceeding by ejectment- And although, perhaps, 
there are few recent instances to be met with, of the pro- 
secution of real actions by writs of entry, assise, forme- 
‘ don, writ of right, or otherwise, yet as these actions are 
still in force, and still part of the law of the land, they 
will consequently still form a necessary part of the edu- 
cation of the law student: there are precedents to be 
found of their having been more than once resorted to, 
within the last fifty years**; and, as it is naturally to be 
expected that cases will again occur, in which the proi 
ceeding by ejectment will be an insuiFicient remedy, we 
cannot say how soon we may not have further occasion 
for them. 

Again, let us take the common case of a distress being 


1i Sec the note 155. to Ce. Litt. 939 . a. 
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a bar to a re-entry. If A. makes a lease to B. with con- 
dition of re-entry upon non-payment of the rent, and af- 
terwards the rent is in arrear, the acceptance of it, after 
the day of payment, does not bar the right of entry, 
which instantly vested^ in A. upon the non-payment; for, 
the rent being a duty and owing, the party may well ac- 
cept It as such; but, if he distrains in the like case, the 
distress becomes a bar to his re-entry, and affirms the 
continuance of the lease®. Why? Is it not the same rent 
in either case? or what difference can it make whetlier 
the landlord is paid that rent, or whether he pays him- 
self by distraining for it? 1 answer, Vv’e must have re- 
course to the old law, in order to clear up this difficulty. 
Tor, before the stat. H. VIIT. the landlord who dis- 
trained for rent, was obliged (upon principles which had 
relation to the feudal fiolicy,) to avow upon the person 
of his particular tenant**. As the nature of a distress, 
under the old law, amounted, therefore, by necessary im- 
plication, to an affirmance of the tenancy, at the time of 
the distress taken, it consequently became a settled max- 
im, or rule of law, that if the landlord distrained for the 
rent-arrear, he could never afterwards avail himself of a* 
breach of condition which happened precedently ; for 
conditions to <lefeat estates are odious in the eye of the 
law, an<i, having been once waved, are presumed to be 
for ever abandoned (3). 

But to return to the objections now under considera- 

e Co. 1. b. and Salk. 3, 4. d Co. Litt. sGs. b. 269. a. 312. a. 


(3) Co. Litt. 219. b. 274. b. Upon the same principle, dis- 
tress is a waver of •• notice to quit;” but acceptance of rent in 
such case, is no waver. See Cruise’s Law of real Property, 1 , 
274 . and 283. 
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tion ; it is said, there is a great deal of obsolete and con- 
sequently useless learning in the Institute, and, more 
particularly, in the innumerable exemplifications which 
Lord Coke gives us of the operation of the feudal doc- 
trines and principles. And here, indeed, with respect to 
the mere matter of practical instriietioii, I do not mean 
to contend that Lord Coke’s details of the learning of the 
old law are always strictly to the point. Perhaps the few 
chapters to which this observation will be found parti- 
cularly to apply, are those upon villeinage, knight’s ser- 
vice, and escuage, which last, under the feudal system, 
was the pecuniary commutation for personal service, and 
has probably been the parent of the land tax of later 
times. Hut, although we have no longer to make the 
same application as formerly, of the alleged doctrines, it 
by no means follows that they are not reproducible in 
some other shape, or at least, that the insight they aftbrd 
into the theory of the ancient practice, will not be often of 
infinite advantage to us, in supplying us with general 
principles, and in throwing light upon many of our mo- 
dern procedings. We may think it to be of little or no 
consequence, for example, to learn whether tlie guardian 
in cliivalry, who had seisin of the wardship of the heir and 
of the lands, might bave assigned them both or either of 
them toa stranger “ by deed” or“ without deed;” or wlie- 
ther or not, in the case of a lease for years of a villein, the 
lessee might have assigned over without deed, or by deed 
alone'. And yet the consideration of these apparently 
obsolete cases; brings us acquainted with the nature and 
principles of the law of assignments in general; not of 
wardships and of villeins alone, but of chattels of every 
other species and denomination (4). 

e Co. Liu. So. a. 


(4) See the Appendix, prop. 1 7* 
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We have also'to recollect, upon the present occasion, 
that the abolition, (as it is called,) of the feudal tenure, by 
the stat. ‘24 CIk II. extended no further than to that of 
the military and oppressive services. Thus, we have still 
remaining, together with the spiritual service of frank- 
alrnoigne, the honorary services of grand sergeanK^ 
which are strictly feudal ; the tenure by free and common 
socage, which was only a feud of an improper kind ; the 
tenure by petit sergeanty ; the tenure in burgage or town 
socage; the customary tenures of borough-cnglish, and 
gavelkind; and the tenure by copy of court-roll, in an- 
cient demesne or otherwise, wliich is lineally descended 
from pure villeinage. In the same manner, again, the 
subsisting incidents to these several tenures, the fealty, 
which is common to all tenures except frankalmoigne, the 
services in rents, or otherwise, and those likewise which 
arc incident to copyhold-tenures alone, — as hcriots, ward- 
ships, fines, and the like, are all of them of the same 
feudal family and character. Indeed, there is constantly 
kept up, through the whole system of our law of 
landed property, so general and intimate a relation 
to the ancient feudal doctrines and principles, that 
he who is not well instructed in the latter, will ne- 
ver be able to attain to an accurate and masterly ac- 
quaintance with the former. In what point of view, for 
example, will he be able to reconcile to himself those 
subsisting maxims, “ that the father shall not be heir to 
the sou ?” “ That the successor to the inheritance shall be 
accounted an heir, and not a purchaser?’* “That the 
freehold shall not be in abeyance?” “That after-pur- 
chased lands shall not pass by a devise?” “That in the 
conveyance of an estate of inheritance, the word given 
fdedij shall be held to imply a personal warranty, as a 
consequence of tenure, which is not implied in the word 
fconcessij granted.^” “ That the alienation of a copy- 
hold shall be by surrender into the lord’s hands, and not 
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by livery of seisin to the party, ant! that such surrender 
shall be construed by way of limitation of the use alone, 
and not by ^vay of transferor the possession and sofortli. 

It is to be remarked, that the same kind of objection 
has been likewise extended to the two concluding chap- 
ters in the Institute, upon attornment and warranty; the 
efficacy of attornment having been nearly abolished, since 
Lord Coke’s time, by the statutes 4 and 6 Ann. c. IG. and 
11 G. II. c. 19; and that of warranty by the former of 
those statutes. But, independently of the present use of 
attornment to create the privity of estate, which is re- 
quired in certain cases, (as where the lessor grants over 
the rent, and the lessee attorns, the attornment creates 
that privity between the lessee and the grantee of the 
rent, without which the latter cannot bring an action of 
debt against the lessee, for thereunto privity is requisite; 
and again, it serves to give the actual possession to a mort- 
gagee 6r to him who has acquired only the right of posses- 
sion, as the remainder-man, after the death of the parti- 
cular tenant, making him, thereby, the legal owner, as 
fully as if he had recovered in ejectment against the les- 
see,) independently, I say, of this, which is the present use 
of attornment, it serves likewise as a general doctrine to 
Jhrow much light upon the law of releases of estates. 
For, I apprehend a release per clargir It estate to be, in 
substance, no more than the grant of the reversion, in 
whole or part, to him who, at the common law, would 
have had the right to attorn to such grant, if made to a 
stranger. Suppose, for instance, A. leases to B. for 
years, and afterwards releases generally lo B., it operates 
as an enlargement of B.’s estatefrom a chattel to a freehold. 
Why ? Because, if A. had granted the reversion to a stran- 
ger, B. would have had the right to attorn thereto, at the 
comqion law; but, if A« leases to B« for years, and after* 
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wards B. leases to C., for half the teritt^, and, afterwards, 
A, releases, generally, to C„ this is a void release, and of 
no effect. Why ? Because B. and not C. was the person 
who had the right to attorn, at tiie common law, to A.’s 
grant of the reversion to a stranger. I conclude, that, in 
all cases in which a release is so made to the tenant, whp 
had the right to attorn at the common law, when attorn- 
ment was necessary, it will be found to be a good release 
per clfirgirsopi estate, if made by him who is next in the 
reversion (.5). 

Again, with respect to warranties ; the use of express 
w'arraiities has, indeed, been generally superseded in mo> 
dern practice, by the introduction of outstanding terms to 
attend inheritances, to which a warranty is no bar, but to 
a claim of the freehold only; for warranties are not 
against estates, but against droits (O'). It is also observ- 
able, that, in many cases, a covenant extends further than 
a warraut}^^ ; and, indeed, generally speaking, the increase 
of personal property, since Lord Coke's time, has rendered 
a covenant, (in which a man covenants not for himself and 


f Co. T.ilt. 335- a. uud sre the note 343. to Co. Litt. 389. a. 


( 5 ) Seethe Appendix, prop. 18. 

(6) A warranty does not extend to any lease for years, thougli 
it be fur a thousand years; or to estates by statute staple, or 
statute merchant, or elegit, or any other chattel, but only to free- 
holds or inheritances. In the former cases, thtf law has provided 
the parties with other remedies, viz. by action of covenant, or 
action of trespass upon the case, as may be. « Accordingly, in all 
actions which the termor or lessee for years may have, a warranty 
cannot be pleaded in bar ; but in those actions wherein the free- 
hold or inheritance comes in question, there the warranty may 
be pleaded. Co. Litt. 101. b. 365. a. 378. a. 389. a* 
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Jiis liens alone, but also for his executors and adiriiiiiS' 
trators(7), and thereby pledges his personal as well as his 
real assets,) a better security than any warranty, which 
attaches to the latter of these alone, and not to the former. 
But, notwithstanding every allowance which is to be 
made for the present disuse of warranties, and although 
the effect and operation of warranties have, by repeated 
acts of the legislature, been reduced to a very narrow 
compass, they are still a most interesting and useful arti- 
cle of legal learning, and more especially so, because there 
is no part of our jurisprudence to which the aucit nt wri- 
ters have more frequently had recourse, in order to ex- 
plain and illustrate their legal doctrines. But this is not 
all; the statute of Anne has made void no other than 
the tenant for life’s warranty against the remainder-man 
or reversioner, and all collateral warranties, where the 
ancestor had no estate of inheritance in possession 
against the heir; so that, these only excepted, warran- 
ties are still in force, are still part of the law of the land, 
and continue to deserve the attention of every profes- 
sional gentleman who would make himself accurately ac- 
(|uainted with the law of alienation or settlement of 
landed property (8). We may add, that in the chapter 


(7) The executors and administrators are always bound in 
such case, though not named. 

(8) Suppose, for instance, the common case of a limitation to 
the first and other sons successively in tail-male, if the first son, 
when in possessiofi, levies a fine, it operates as a discontinuance 
of the remainders to the other sons; and the reason that they can- 
not afterwards defeat the discontinuance is, because of the war- 
ranty which is contaiued in the concord of the fine, and which 
is a bar to them, even without assets. And so it is if the tenant 
in tail make a feoffment with warranty. See the note (‘i38) to 
Co. Litt. 373. b. 
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which treats of warranty in the Institute, there are like- 
wise contained many valuable and instructive readings 
upon different statutes, together with much useful learn- 
ing upon the law of descent (9), of contingent remainder. 


(9) Among the few salutary municipal institutions, in which, 
perhaps, we may take example from our neighbours of the con- 
tinent, we may remark the purely civil act of the public register 
of births and marriages. lu the study of the history of other 
nations, (says Livy in his beautiful preface,) we should particu- 
larly attend to those things, which are worthy of imitation in our 
own, 2 tt hide tibi tueeque reipubfica*, quod imilere capias,** Im- 
pressed with this sentiment, 1 venture to siihmit the following 
reflections upon the present subject. The usage of inscribing, 
by the civil magistrate, the births of new born infants in a pub- 
lic register, is said to have been introduced, for the first time, 
about the close of the 2d century, by the Emperor Marcus Au- 
relius. It was introduced iti France, in the reign of Louis the 
15lh, and has continued from that period to form part of the 
municipal law of the E' reach nation. Indeed, it is fully obvious 
that the register of baptism must be frequently a very fallible 
evidence of the births of new born infants. The succession* of 
many a rightful claimant has been often totally defeated 
through the difficulty of establishing the proof of a descent up* 
oil this sort of evidence, in order to shew a good title. But this 
is not the only inconvenience: the Jews reject baptism alto- 
gether, and the Anabaptists only administer it to adults; and 
yet, in point of legitimacy, the law makes no distinction between 
the new born infants of Jews and Anabaptist, s, and those of Pro- 
testants. There is the same argument in favour of the public re- 
gister of marriages by the civil magistrate. And, by way of con- 
cluding the subject, the public register of deaths, analogous to 
the acts of decease of the EVench law, might be also recommended 
as not unworthy the attention of our legislature. As the law at 
present stands, the civil magistrate (the coroner) is only applied 
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of CvStoppel, of rebutter, and so forth. It is the doch inc 
ofvvananty which also discloses the general principles of 
tlie construction of assets in the hands of the heir, and 
shews the ground of the distinction which the law takes 
between a real and personal lien, and real and personal 
execution (10). 

* It is thus (to repeat Lord Coke's own words) there is 
no knowledge, case, or point in law, seem it never of so 
little account, but will stand the student in stead, at some 
time or other, and therefore, in reason, nothing ought to 
be praeterinitted^.” 

In onr earlier stinlies, we are usually much too apt to 
disregani the ancient learning, of which the suhsequent 
ulteiaiions that have taken place in inodein proceeil- 

g Co. Litt 9. a. 


to, ill the extraordinary cat^es of persons dying in prison, or corn- 
ing to a sudden or violent death. But the enactment of a gene- 
ral law, (by which the local magistrate might be required to verify 
and register the decease, in all cases, before interment, and 
where the deceased was from home, at the liine of his decease, 
the same to be notitied to the local magistrate of the county, in 
which he usually resided; and by which likewise a mortuary re- 
gister might be appointed for persons dying at jea, or beyond 
to l)e subscribed by two attesting witnesses,) would not only in 
many cases prevent the "embezzlement of the effects of the de- 
ceased» and much fraud and imposition from strangers, but 
would also greatly tend to facilitate the proof of descents^ which, 
from the failure of the inquisitions post mortem^ since the aboli- 
tion of the military tenures, is often become extremely inconve- 
nient and difficult. 

( 10 ) Seethe Appendix, prop. 19, 
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ings, have superseJed the apparent practical appli- 
cation. The decision which has no longer the stamp 
of a precedent upon the face of is set aside as of no ac- 
count, or disregarded as antiquated and obsolete ; and 
yet, when we reflect on the endless variety of matter 
which may be indirectly drawn into judicial discussion, 
we must be sensible that no one can say what pre- 
cedent may not be eventually reproducible, how- 
ever ancient, or what principle or rule of law, how- 
ever obsolete or disused it may be, we may not, at some 
time or other, have an opportunity of again and 
again applying. There is no knowledge of this kind, 
which may not, sooner or later, be in fresh demand ; 
there is no length of time nor change of circumstance 
that can entirely defeat its operation, or destroy its in- 
trinsic authority. Like the old specie withdrawn from 
circulation upon the introduction of a new coinage, it has 
always its inherent value; — the ore is still sterling, and 
may be moulded into modern currency. 

In order to elucidate these general arguments, let us 
take the three following examples : — 

1st. The common law hath provided, that if any ec- 
clesiastical person be chosen to any temporal office, he 
may have his writ de clerico infra sacros ordincs constituto 
non eligendo in ojficiumy isc, and thereof be discharged ^ 

9nd. Et illi deeadem terra, And they (of Ireland) 
are not bound by the statutes made in England, because 
they do not send knights to our parliament^ 

3rd. King Stephen did found the abbey of Fevcrsbani, 


b Co. Litt 96 . a. 


i Co Litt. 1 41 . b. 
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10 Kont^ €t dedit abbali, ^c. who^ a\beit, he held by a 
barony ; yet, because he was never (that 1 find) called by 
writ, he never sat in parliament**. 

Now, with respect to the first of these apparently ob- 
solete quotations, might it not have been fairly relied 
upon, within our own personal recollection, when it 
was solemnly debated in parliament, “ whether the clergy 
were eligible or not, of common right, to a seat in the 
House of Commonsfll) It shews, for instance, that 
the non-interference of the clergy in lay services, (and 
serving in parliament was specifically neither more nor 
less than any other kind of lay service,) was originally 
optional on their part, and not compulsory ; for, if the 
writ, which ishere mentioned, had been intended to ope- 
rate by way of exclusion, it would have been issuable by 
the court ex mandato tqgis ; but this, on the contrary, 
was a writ given by the common law e.r debito justitice, 
to be bad out of the Hanaper Office, at the suit of the 
party hiiiiselt’ who was to lie benefited by it, and, conse- 
quently, was not issuable but only at his own discretion. 
For every man is at liberty to decline the acceptance of 
that which is conceded to him for his benefit, if he 
will ; quilibet potest renunciare juri pro se introductoK 

But why, then, having the election, did they not serve 
in parliament? 1 answer, because there was formerly no 

k Co. Liu. 97. ?. 1 Co. Litt. 99. a. ibid. 33 S. b. 


( 11 ) The consideration of the present question may be still in- 
teresting to a certain point, as it may serve to ascertain whether 
the stat. 41. G. 3. c. 63. by which the clergy are declared to be 
ineligible, &c. was a merely declaratory .statute, or introductive 
of a new law. 
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greater ad vantage to be derived from scrvingin parliament^ 
than there is at this day from serving upon a jury, or at- 
tending the court leet, or view of frank-pledge, or th(‘ like. 
At the period alluded to, they were considered to he 
equally unprofitable services, and all of them more or less 
burthensonie ; so that every man was glad to excuse him^ 
self from being elected to the discharge of them, if he 
could. But, as the overflowing of waters, (says Lord Coke,) 
doth many times make the river to lose its proper chan- 
nel, so in times past, ecclesiastical persons, seeking to ex- 
tend their liberties beyond their true bounds, lost or en- 
joyed not tliosc which of right belonged to them (12). It 
was thus, by long disuse, the qualification itself became 


(12) It was, probably, in the same way the right of the spiri- 
tual lords to sit upon trial for capital offieuccs was at first 
doubted, and filially disputed. The bishops, before the refor- 
mation, had always enjoyed a seat in parliament ; but so far were 
they, anciently, iroin regarding that dignity us a privilege, that 
they affected rather to form a separate order in the state, inde- 
pendent of the civil power, and accouiitahle only to the pope 
and their own order. By the constitutions, however, of Claren- 
don, enacted in the reign of Henry II. they were obiiged to 
give their presence in parliament; but us the canon law prohi- 
bited them from assisting on capital trials, they were allowed in 
such cases the privilege of absenting themselves; — a practice, 
which was at first voluntary, became afterwards a ndc ; and, on 
the Earl of Stratford’s trial, the bishops, who would gladly have 
attended, and who were no longer bound by the canon law, were 
yet obliged to witlidraw. Their protest, upon these occasions, 
being considered as a mere form, has been always admitted and 
disregarded. We may add, that this was also probably the way 
in which the bishops lost their right to be tried in parliament; 
not as Blackstone suggests, ** because they are not ennobled in 
blood/* fur that would equally be an. argument against every 
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HUestioiiable, and the concession of a privilege was mis- 
taken for the imposition of a restraint (13). 

Secondly, let ns take the decision of the Star Chamber, 
in the reign of Henry VII.** that the acts of the parliament 
6f England were not binding upon the people of Ire- 
land, because they did not send knights to our parlia- 
ment.” And here I must beg leave to remark, that I do 
not presume to offer any opinion upon the nature of the 
political relation which subsisted, prior to the union, be- 
tween England and Ireland; all I mean to contend for, 
is the reproduciblequality of the decision now under con- 


peer who might be created by patent for his own life only ; but 
because, by demanding a trial in parliament* the bishops would 
have admitted themselves subject to a temporal jurisdiction* 
from which* iii ancient times* they always claimed a total ex- 
emption. 

(13) The stat. 41 G. 3.c. 63. by which the clergy are declared 
ineligible to a seat in the House of Commons, has been coiifess- 
effly framed upon the souudest principles of decency and pro- 
priety, as well as policy. But whether the clergy were disquali- 
fied or not, by the common law, before the making of the statute ^ 
is the present question. According to Blackstone, they were 
disqualified, because of their sitting in convocation. B. C. 1. 
175 . But this, 1 humbly conceive to be a very insufficient rea- 
son ; for, by the same rule, the bishops would be equally dis- 
qualified from sitting as lords of parliament in (he upper house* 
having also their srats in convocation. The argument seems to 
be much stronger ah ordine reliigionist which refers it to the imc 
propriety of calling a man of religion* «wbo has the cure of souls* 
from the discharge of his professional duties* (Co. Litt. 136. 
b*) and of whom the law presumes, thut ** he is resident on his 
benefice* and. that he gives all his study to the cure of tha 
clnirch |to which he belongs.** 
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sideration, as it tends to show that tlie right of taxation 
xoithoHt mpresLutatlon was held to be an uiieonstitnl lonal 
doctrine, and, therefore, not lenaide eveii in the arintrary 
reign ol’ Henry Vll. and that too by the ('ourt of Star 
Cirainher, which consisted entirely of privy conn'^fdlors, 
who awarded their decrees without the intervention of 
any jury, and were universally odious to the jieople by 
reason of their arbitrary and violent proceedings in snp- 
|>ort of pierogative. It may, I think, be (airly assumed^ 
that if tlie same constitutional view of the (piestioii had 
been attmnU'd to upon the latter occasion, it iniglit have 
prevented tlie dcicetion of the colonies in America, and 
all the eventful and calamitous consctpicnccs tliat fol- 
lowed in Its train (14). 

Let us now take tlie third example, “ that the Abbot of 
Feverslinin, though a baron by tenure, y(‘l was no lord of 
parliament, because In', bad no\f‘r been called tlnu'e by 
writ;” wliicli serves, in the first place, to riTute an an- 
cient and still popular opinion, “ that the acipjirerofa 
territorial barony becomes thereby a lord ot [)'u I lament’" ; 

secondly, to refute another ccpially popular tliougji 
no less erroneous notion, “ that the bishojis continue to 

111 Sdden’s Titles of Honour, b j o 9. 


(14) There is a reflection 111 lavy upon an event of nearly the 
same description, whicli is not unworthy the attention of the 
reader. He relates, that twelve of the colonies in Spain (of which 
there were thirty in niimb<*r) had refubed to supply the le\;cs of 
troops to whicdi they iiad been assessed, and tliat the seijute ex- 
pressed no other resentment upon the occasion, tliun that of 
passing over the names of those twel\e colonie-, in thnr next 
public report, in silence; upon whicli tiie historian concludes 
with this ilignified remark, Ea tacita castigatio mag'ti ex dig- 
nitate populi Romani visa est, Liv. lib. 27 * 



98 


the House of Lords, in right of succession to their 
temporal or lay fees, as barons by tenure".’* 

The former opinion is said to have had its rise, from a 
decision, mentioned in Blackstone, of the reign of Henry 
V“I. by which Arundel Castle was adjudged to confer an 
earldom on its possessor^. And so it might be supposed 
to do, even-at this day, if (as Blackstone explains it,) the 
actual proof of a tenure by barony becoming no longer 
necessary to constitute a lord of parliament, the record of 
the writ of summons, to him or his ancestors, has been 
admitted as a sudicient emdence of the tenure^. For, sup- 
posing a tenure by barony to have been that which origi- 
nally constituted a lord of pcirliament, and the record of 
the writ of summons to have been only admitted, ata later 
period, as evidence to supply the defect of the actual proof 
of it, it seems to follow, that where the actual proof itself 
can be produced of this species of tenure, it ought to carry 
with it, at least, the same weight as the supplemental 
evidence to be ‘deduced from the record of the writ of sum- 
mons; and, consequently, the acquirer of a territorial ba- 
rony would have, at least, as good a title to nobility as be 
who can produce the summons by writ. 

It is not improbable, that, upon the original iestablisb- 
ment of the feudal system, the whole territory of Eng- 
land was divided into knights’ fees, of which thirteen 
(in value about 400 marks, or something more than 9601. 
sterling,) constituted a barony, and be who held that 
portion of estate in land, was, consequently, a baron by 


n Bl. Comnts. 1 • isS. ibid. i. 400 . o Bl. Comms. i. 400. 

ibid. 4. s64. And m Bitbop Wnr- p Bl. Comms. i. 400. 

burton's Alliance betw^n Cburcb 
and State, p. up. 
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tenure (15). But, afterwards, upon the creation of 
by writ, the tenure by barony began to be gradually and 
silently disregarded, till at last falling totally into disuse, 
it was held to be no longer the qualilication of a lord of 
parliament, unless he could also shew the record of the 
writ of summons, which was personal to him and his an- 
cestors, or to him and his predecessors. We cannot now 
say when, exactly, the law of nobility underwent this 
general change, but it was evidently at some time be- 
tween the 1 ith of Henry VI. when Arundel Castle was ad- 
judged to confer an earldom on its possessor, and the 21st 
of Henry VIII. which is the date of the dissolution of 
the monasteries, and which embraces an interval of se- 
venty-three years. It became, in that interval, a settled 
rule of law, (as appears from the above-cited passage from 
the Institute,) that they only who^ had been called to 
the parliament by writ, should be considered from thence 
forward as lords of parliament, and have pla<'es and voices 
there**. “ And,” says Lord Coke, “ if issue be joined in 
any action, whether baron or no, it shall not be tried by 
jury, but by the record of parliament, which could not 
appear unless he were of the parliament (IG). 

So far, then, from the record of the writ of the sum- 
mons being admitted in aftertimes, as evidence of a te- 

q Co. Liu. 97. a. 


(15) A knight's fee was supposed to be in value about 20/. 
sterling, per annum, Co. Litt. 69. a. b. Ibid. 83. b.' There 
were, probably, about 60,000 knights’ fees, and 700 baronies. 
See Hume’s History of England, vol. 1. p. 472. 

(16) Co. Litt. 16. b. Note, that Lord Coke speaks of barons 
by writ ; for in the case of barons by letters patent, it is other- 
wise. See note (91) to Co. Litt. l6. b. 

V 9 
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i^e by barony, it became itself the principal and consti- 
tuent title; and without it the tenure by barony was of 
no (dfect. As for example; — there were, anciently, one 
hundred and eightetni monasteries within the realm of 
lingland, whereol such abbots and priors as were founded 
to boM of the king, per baronuwiy and were called to 
the parliament by lurit, were lords of parliament, and 
had places and voices there. Ot these there were twenty- 
seven mitred abbots, and two priors, as appears by the 
rolls of parliament (17). But it is to be observed, that 
tenure by haroiiy alone, without being called to the 
parliament by writ, did not make the tenant of the ba- 
rony a lord of parliament; for the Abbey of Feversham, 
in Kent, was founded, by King Stephen, to be held by ba- 
rony ; et dedit abbati et monachis et successoribus suis ma^ 
nerium de Fev^rsharn, in comitaiu KancuCy simul cum hun^ 
dredoy etc, tenendum per baroniam. And yet, notwithstand- 
ing he hehl by barony, the Abbot of Feversham did not sjt 
in parliament, because he had never been called there 
by writ. 

By the same rule, again, I conclude that the bishops 
do not sit in the House of Lords in right of succession to 
their temporal or lay fees, as barons by tenure, but in 
consequence of being called there by writ, which is per- 
sonal to them and their predecessors, and to which they 
have a claim as prelates of the church, by ancient usage 
and custom, without any regard to their supposed baro- 
nial possessions'. And this, (it has been remarked,) is 
mor^ especially apparent in the instance of the new sees 
erected by King Henry VIII. upon the dissolution of 
the monasteries ; the bishops of these never having had 


( 17 ) Blackntone says twenty-six mitred abbots and two priors. 
Bl. C. I. 155. But see Co. Litt. 97. u. 
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any estates by a baronial tenure, and consequently batflhg 
no claim to be called to parliament otherwise than as pre- 
lates of the church, and by reason of the usage (18). 

But, to return to the objections to be considered. It has 
been said, that “ vve may learn more from the reports’of 
cases than from tiie Institute.” I'o this, h(»wevcr, it may 
be lairly answered, that the study of tlie Institute is nc- 
ceb'Miry, even in this point of view, in order to prepare 
the student to umunstaml the re[)orters. Lord Coke 
tell-, us. that the explanation of all the doctrines con- 
tained in his reports, is to be found in his Institute. It 
is likewise woitliy of remark, that in the studying of the 
reports of cases, we have usually a very great dithculty 
to contend with ; in the arguments of counsel being, for 
the most part,/a/^c/v plea(ftd, at least on the one side, and 
for no other purpose than to mislead. Hence it is but 
too often to be complained of, that, after wading through 
a long and perplexed statement, from which it rarely hap- 
pens that any thing conclusive is to be collected, we arc 
left more in doubt than ever we were, to choose between 
ambiguous and repugnant inferences. From the misVe- 
presentations in which the subject is thus designedly in- 
volved, it is not without much labour and loss of time, 
that the point in dispute is to be at last finally disentan- 
gled. But, in the Institute, on the contrary, we come at 
once, without either preface or attempt at prejudice, upon 
the very information we are in quest of — the naked and 


(18) See th€ note ('217) to Co. Litt. 134. b. By the same 
rule, uguii), the bishops seem to have no right to sit in the court 
of the lord high steward, to try indictments of treason and mis- 
prision ; for to the court of the lord high steward, no bishop, »i 
such> was ever summoned* 
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undisguised decisions. We have no arguments of coun- 
sel to wade tliiough, no latent fallacies to detect, no 
suggestions of sophistry or misrepresentation to dise’ntan- 
gle, or explain away, nor any thing else that can divert 
our fixed attention irom the immediate individual point 
to 'be investigated. 


The learning of the Institute has also this further re- 
commendation in Its favour, and which can hardly be ap- 
preciated too highly, — “ it saves us tl e irksome and labo- 
rious drudgery of plodding through the Year Books.” If 
it were not for the Institute, we should still have to inves- 
tigale each particular principle or point of law, through 
compilations inlinitely more ditficultand voluminous. 

And now, I believe, I have teconsi lered all the princi- 
pal objections that have been usually made to the pro- 
posed course of study, and have shewn, at least generally^ 
and as tar as could be consistently done within the limits 
of a circumscribed inquiry like the present, that the 
learning ui the Institute deserves to be the first and grand 
object in the scheme of educating and forming lawyers, 
and not the system of copying precedents in an office, and 
of reading and common-placing Blackstone*s Commenta- 
ries. Let us proceed, then, to inquire into the method of 
reading and understanding “ the Institute;” for there are 
many circumstances which render this undertaking of far 
more dilficult execution than the student will be apt, at 
first sight, to be aware of. The want of method in 
the arrangement, the defect of perspicuity in the lan- 
guage, and the multiplicity of mutilated or mistaken 
passages, which abound through every chapter of that 
immense digest, are enough to bewilder the most inge- 
nious, and to baffle the industry of the most enterprizing 
and indefatigable reader. The discussion of the difficul- 
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ties to which I here allude, is, therefore, a subject in 
which wc are ail most deeply interested; and it is only 
by layiiig them fairly open to the student, that he will 
be able to form to himself a right judgment of the sort of 
professional tuition he will require in order to surmount 
them. 

And first, the want of an easier and more distinct ar- 
rangement in the distribution of the materials of the In- 
stil u to, is a circumstance of inconvenience, no doubt, to 
the unassisted beginner, but which is inseparable, in some 
degree, from the very nature of the investigation in ques- 
tion. Adeo cnim, (says Lord Coke, who has himself anti- 
cipated us in this reflection,) adeo enim ipsa scientia inno^ 
hita et copulata ct compUcata est. In treatises of a lighter 
nature, the author has his materials to choose; he se- 
lects or shapes them according to his taste or judgment; 
expatiates, at discretion, upon the more ornamental, or 
more entertaining parts of his subject, and equally rejects 
or retrenches others which he conceives to be less invit- 
ing. There is not, perhaps, a more agreeable specimen 
to be met with of this kind of light superficial elemen- 
tary writing, upon professional learning in general, than 
that which 1 have already so often referred to, in Black- 
stone’s Commentaries. But, in. the Institute, we have 
seen that Lord Coke adopted a quite different method, 
proportionate to the extent of his vast and profound re- 
searches, and such as might interfere the least with his 
accustomed professional avocations. ‘ During a long 
life of intense and unremitted application, he had trea- 
sured up an immensity of the most valuable common- 
law learning. This he wished to present to the public, 
and chose that mode of doing it, in which, without being 
obliged to dwell on those doctrines of the law, which 
others might explain equally well, he might produce that 
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profound and recondite learning, of which he felt himself 
to he so pre-eminently the possessor. In adopting this 
plan,” says his learned com mental or, “ he appears to have 
judged rationally, and consequently ought not to be cen- 
sured for a circumstance inseparable from it'.” 

Secondly, it has been remarked, that when Lord Coke 
made Littleton’s Tenures his common-place book, he 
made it the register of his daily labours, the repository 
of all his legal learning and opinions. It was there he 
used to note down everything that occurred lo him; 
and, probably, at the time it occurred to him, in suIFi- 
cient words to revive the idea in his own memory, and 
frequently nothing more. It is likewise to he recollected, 
that, at the period at which Lord Coke flourished, there 
was usually no greater value attached to the labours of 
the compiler, than in proportion to their intrinsic merit. 
The modern craft of book-making, (if 1 may so call it,) 
was still a novelty ; neither was it to have read many vo- 
lumes that constituted the man of much reading, but to 
have read well and profitably what was much to the pur- 
pose. According to a well-known expression of the 
younger Pliny, it was qitam miiltum legendum esse, non 
qtidm multa. At the period of which 1 am now speak- 
ing, these were no unfashionable doctrines; compression 
was not used to be sacrificed to ornament, nor the unas- 
piring pith and brevity of composition to be condemned 
as pedantic or unintelligible. If such, then, ia the style 
of Lord Coke’s writings, it is to be accounted for by the 
taste of the times in \vhicli be flourished, and which na- 
turally led him to adopt the non ingratam jiegligentiam 
hominis de te magis, qudm de verbo laborantis. In the ar- 
dour to note down every thing which he conceives may 


r Sec Mr. Biitler*s Preface to the 1 3th edit. p. 33. 
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be useful for our instruction, lie expresses himself, not 
in the set phrase of measured declamation, but with the 
unstudied energy of colloquial discussion; his' conse- 
quences often flowing with such rapidity from his princi- 
ples, that the most acute reasoner may And himself at a 
loss to follow them. It is true, that to the unassisted 
and unprepared student, this is frequently matter of infi- 
nite embarrassment; for, while yet at a loss with respect 
to the meaning of the first proposit ion, he stumbles upon 
a second, and another, and then another, each more diffi- 
cult than the preceding. But what docs all r.lusaniountto ? 
I answer, “ thai Lord Coke wrote for lawyers, and not for 
unassisted and unprepaied sLudentsl’* If, in truth, there 
is any fault to hi; found, it is simply in the want of intel- 
ligence in the reader. Singulce (fuid paginiB? 

Sinful r lincfi: dogmata, consiliay manita sunty sed hrevia^ 
scepe nut nccultUy et opns sagnei quadam menie ad asse^ 
quendum. Scalier tamen quihusdam ct ohscurus videtun 
Snone vitiu an ipsorum ? Narn acute arguteque scripsisst 
fateor, et tales esse debere qui earn legent*. 

Again, with respect to the third and last difficulty. 
In contemplating the zeal, labour, and erudition wbich 
have been so meritoriously and successfully displayed by 
the very learned Editors [Messrs. Jlargrave and Butler,] 
in illuminating this unrivalled and splendid monument of 
national instruction, it is impossible to with-hold from 
them the just tribute of our veneration and gratitude. In 
the present instance,! presume that they have overlooked 
^ the inferior and more minute concern of correcting the 
misreadings in question, as mtitter of too little import- 
ance to be suffered to interfere with their grand and prin- 
cipal design of supplying the desired annotations.** 


9 Jostiis Lipsiuft. Pref. adTaritum. 
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Such, however, it must be owned, is the nature of these, 
that although no longer diilicglt when they come to be 
pointed out and explained by some experienced reader; 
yet, to the unassisted and unprepared student, who sees 
them, undistinguished as they are by any note, comment, 
or remark whatever, they are necessarily a heart-breaking 
and insurmountable stumbling-block. 

As, for example: what can be the meaning of the 
words — “ where it is hard to try,” &c..in the section fol- 
lowing? ' 

Also, if a villein sueth an action of trespass, or any 
other action, against his lord, in one county, and the lord 
snith, that he shall not be answered, because he’^is his 
villeiri* regardant to his manor in another county ; and the 
plaintiff saith that he is free, and of a free estate, and not a 
villein, this shall be tried in the county where the villein 
hath conceived his action, and not in the county where 
the manor is: and this is in favour of liberty. And for 
this cause a statute was made, anno 9 R. II. c. the 
tenor whereof followeth in this form : — ^ Also for that 
where many villeins and fiefs, as well of great lords as 
of other men, as well of spiritual as temporal, fly and go 
into cities, towns, and places franchised, as into the city 
of London, and other like places, and feign divers suits 
against their lords, because they would make them- 
selves free by the answer of their lords, it is recorded 
and assented, tfiat lords, nor others, shall not be fore- 
barred of their villeins, by reason of their answer in law.* 
By force of which statute, if any villein will sue any man- 
ner of action to his own use, in any county where it is 
hard to try against his lord, the lord may choose whether 
he will plead ihat the plaintiff is his villein, or make pro- 
testation that the plaintiff is his villein, and plead the 
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•ther matter in bar. And if they be at issue/' &c. See 
- Littleton, s. 193. 

Now this section is to be thus explained : while tenure 
in villenage subsisted, it was not u!)usiial for villeins to 
set up feigned lu tions against their lords, for the pur- 
pose of obtaining their enfranchisement ; for, since the 
lord was not liable to be sued by his villein, in a civil 
action, the very circumstance of his pleading thereto, 
was, by implication, an admission that the plaintiff was 
not his villein. At the same time it was a general rule 
of law, (for the law always favours liberty,) that the 
plaintiff might bring his action in any other county he 
pleased, instead of confining himself to that in which 
the manor lay, to which he was regardant as a villein. 
But this rule gave rise to a manifest inconvenience; for. 
if the villein brought his action in some distant county, 
where* the enfranchisement of villeins was particularly 
favoured; and consequently where he had the advantage 
of, and was strong in trial against his lord, then if the 
loixl took issue upon the question of villenage, it would 
be decided against him ; and if, on the other hand, Iw 
pleaded to the special matter upon which the feigned 
action was brought, he necessarily admitted the enfran- 
chisement of his villein by implication; so that, in either 
case, he lost his property in the villein. “ For this cause," 
says Littleton, “ it was enacted by the statute 2 Rich. 11. 
that no advantage should be had of these feigned actions, 
but that the vassalage of the plaintiff should be still saved 
to the defendant, upon his protesting by force of the 
above statute, ** that the plaintiff is his villein," and then 
pleading the special matter in bar." The reader will ob- 
serve, that the words mistaken in the original are, “where 
it is hard to try against his lord," instead of, “ where he," 
the villein, “ is powerful or strong in trial against his 
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lord;” ou il est fort a trier envers son sei[rn€iir. It is almost 
needless to remark, that this section explains the doc- 
trine of pleading with a “ protestando^'* and which Lord 
Coke, therefore, accurately defines to be the exclusion 
of a conciusiou* 

Again ; let us take the following section, which is, 
plainly, contradictory and unintelligible, according to the 
present reading. 

“ Another matter they allege for a proof, that, before 
the statute King Ldvvard III. made the S4th year of his 
veign, by which statute non-claim is ousted, &;c. the law 
was such, that if a fine was levied of certain lands or te- 
nements, if any that was a stranger to the line, had 
right to have and recover the same lands or tenements, 
if be came not and made his claim thereof within a year 
and a day next after the fine levied, he shall be 'hound 
for ever;” quia dicehatur quod finis finem litihus intponc^ 
bat. And that the law was such, is proved by the statute 
of Westm. 2. de donis co7iditionalibns, where it is spoken, 
if the fine be levied of tenements given in the tail, &c. 
quod finis ipso jure sit nulius, nec haheant hwredes aut illi 
ad quos spcctat reversion ( licet plena; cetatis fuerint in An^ 
glia et extra prisonam,) necessitatem apponere clameum 
suum. So it is proved, &c. See Littleton, s. 441. 

Now, in the first place, it is not intended to prove, 
thait before the statute 34 Ed, HI. the stranger to a fine, 
who made not his claim within a year and a day, was for 
ever barred, &c. ; but, on the contrary, that if such 
stranger was out of the realm, at the time of the fine le- 
vied, &c. he was not barred, though he made not his 
claim, &c. And, secondly, as the law is here stated, in 
the preceding part of the section, it is not proved by the 
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words of the statute, de donis, &c. but the very reverse it 
proved. In order, then, to restore this section, as we luay 
presume it to have been originally written by Littleton, 
I should read as follows: — “ Another matter they allege 
for proof, (of the allegation contained in the sect. 440. 
that a disseisin and descent shall not bind the disseisee, 
who is out of the realm at the' time, &c.) viz. that before 
the statute of King Edward III. made the 34th year of 
his reign, (by which statute non-claim is ousted, &c.) the 
law was such, that if a fine was levied of certain lands or 
tenements, if any that was a stranger to the line, had 
right to have and recover the same lands and tenements, 
if he came not and made his claim thereof within a ye£y’ 
and a day next after the fine levied, he was for ever 
barred quia dicehaUir quod finis finein litUnis imponehat, 
“ But if he were out of the realm, at the time of the fine 
levied, &c. or in prison, or not of full age, he was not 
barred, although he made not his claim,” &c. And that 
the law was such, is proved by the statute of West. de 
donis^ &c. 

Ill the section 447. it is said, that “ in releases of all tlie 
right which a man hath in certain lands, &c. it behoveth 
him to whom the release is made, in any case, that he 
bath the freehold in the lands, in deed or in law, at the 
time of the release ma<le.” But how comes it, then, (as 
we read in the section 449.) that “ in some cases of re- 
leases of all the right, albeit that he to whom the release 
is made, hath nothing in the freehold in deed, nor in 
law, yet the release is good ?” As for example : suppose 

A. disseises B. and then leases to D. for life, and after- 
wards B. releases to A.; Or, in the event of the death of 

B. suppose C. being the heir of B. releases to A.; this is 
a good release per miller and tester le droit of the dissei- 
see, and yet the rdeasee had nothing in the freehold. 
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The present diiliculty is occasioned by the wrong trans- 
lation of the word Aucun s'emploie dans le style 

marotique^ et du palnis^ pour quelquc, qnelqu'un. We 
ought, therefore, to read as follows: “ It behoveth him 
to whom the release is made, in some cases, that he hath 
the freehold, &c. For in every case,’* &c. There is an- 
other example of the same word wrong translaierl, (in the 
section 640.) where it is said, reserve unto him “ no” new 
service, instead of “ any ” or “ some” new service (19). 

In the section 407. the words esteant Venfans deins age, 
are translated — “ being an infant within age,” which 
makes the reference to the heir of the alienee, instead of 
“ the infant being within age,” which applies to the dis- 
seisor who made the alienation. 

Again, in the words, encontre touts gents, are trans- 
lated, ** against all nations,*’ instead of against all per- 
sons.” Sect. 88. And again, we read of usages after the 


«( 19 ) A knowledge of the French language, is no unnecessary 
part of the education of the Inw-student, if only to enable him 
to understand the numberless words of French derivation with 
which our law-books abound, and which are sometimes strangely 
mistaken. Thus it is said ‘^aud on the other side it should be 
arrected great folly in her to be ignorant of her own title.** 
Co. Litt. 173. b. Upon which we find the following note. 
** This word arrected, which is so uncommon that 1 cannot find 
it noticed in uny dictionary 1 have seen, is apparently used^for 
reckoned. I-ord Coke seems to borrow it from Littleton’s use 
of .'the word ret/e, at the beginning of the section here com- 
mented upon. See note 39. to Co. Litt. 173. b. l6tb. edit. But, 
with all due deference, 1 presume, that the word arrected was 
formed from the French urr(f/^, adjudged; and U serra retteXo 
have been used for il sera arreti, it shall be adjudged. 
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same time, and continuance after the limitation, &c. irv- 
stead of from the same time, and from the limitation, &c. 
puis le dit terns, and puis le dit limitation, &c. S, t70. 

In the section 195. we have a wrong translation of the 
word maintenant,” which does not mean **by and by ,7 
but without delay, presently, forthwith. “ And he shall 
shew his matter forthwith, how he is his villein,” &c. 
The same word occurs in the section 1S7. and is there 
rightly translated. 

In the section 228. instead of, “ because the grantee had 
nothing,” &c. which makes the passage obscure and un- 
intelligible, we should read, “ because the grantee ‘ hatli 
nothing in the reversion of the land ;” per ceo que le gran- 
tee rCad rien eii le reversion del terra, 4fc. 

In the section 305. it is said,** if a joint estate be made 
to the husband and wife, and of a third person,” &c, in- 
stead of, “to the husband and wife and to a third per- 
son,” &c. ; d le baron et sa femme, et d la tierce personae. 

In the section 311. instead of, ** because they have not 
but one joint title,” we should read, “ because they have 
but one joint title;” per ceo que Us n'ont forsque un joint 
title. 

In the section 313. the true reading is, •* and for these 
causes, before partition between them, they shall have 
one assise, and not, ‘an assise’.” For the question is, 
not of the assise, but whether or not they shall have 07ie 
or two assises. In the same manner, again, in the section 
316. we should read, “ the tenants in common shall have 
one action of debt against the lessee, and not divers ac- 
tions,” See. 
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In the section 353« instead ofv#^nd if such feoffee will 
not tuke such estate,” &c. we should read, “ and if such 
feoffee will x\o\.make such estate,” &<\ ; viz. to those who 
ought to have the estate by force of the condition. 

In the section 354. we should read, “ upon condition 
that the feoffee shall re-infeoff,” &c. and not “ upon con- 
dition that * if’ the feoffee shall re-infeoftV* wdiich is un- 
intelligible. 

Tin the section 381. we should read, “ but in his count 
he shall declare,” &c. and not “ but in count,” &c. ; 
for no mention has been yet made of any count. 

In the section 389. the words “ for years” are an inter- 
polation, and involve a contradiction in terms. Si wi 
abhe fait un lease d un homme d aver et tener d lay durant 
le temps qne le lessor est ahhi, en cest cas, le lessee ad 
estate pur terme de sa vie demesne. In this case the lessee 
hath an estate for term of his own life ; but this is upon 
condition, &c. 

In the section 515. we should read,“ know^ll men, &c. 
that I, A. of B. have ratified, approved, and confirmed to 
C. of D. the estate and possession which he hath of and 
in,” &c. and not “ which I have of and in,”&c. And so, 
again, in the Latin words, we should read, “ qnos haheC' 
&c. and not “ quos haheo'^ 

In the section 559. it is said, “ and after the lord grant 
his services to the wife and his heirs,” &c. instead of 
i“ the services to the wife and her heirs; et puis le seignior 
granta ies services d la femme et ses heires. 

In the section 579. we read, “ the lord may not dis- 
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train,” for “ the grantee may not,” See.; and, ** the lord 
shall have the wardship,” for “ the grantee shall have,” 
&c. ; and, “the lord shall have the tenancy,” for “ the 
the grantee shall have,” &c. 

In the section GOI. I would read, and this warranty* 
descend upon his issue,” and not “ descend fo his issue.” 
The distinction is, between a warranty which descends as 
a beneficium to the heir, and a warranty which descends 
as an onus upon the heir^ We have also to make the 
same correction in the sections 602. 603. 718. 736. and 
739. 


In the section 629. we. should read, “ the reversion in 
fee simple, which the grantee had by the grant,” &c. and 
not “which the grantor had;” for the grantor was, in 
this case, the tenant in tail himself. 

In the section 639. we should read, “ because the 
grantor had nothing, at the time of the grant, in the right 
of the wife,” &c, and not in the right of “ his” wife; for 
it is not the husband who is here spoken of, but the heir* 
of the husband. 

In the section 641. we should read, “ discontinue a 
tail,” &c. for “ discontinue a deed,” &c. And note, tl^pit 
matter in fact means no more than what is elsewhere 
called matter in deed", or matter in pais*, in contradis- 
tinction to matter of record. • 

In the sectipn 660. the words, “/or although such 

t See the lectiooe 716. 735. 738. u Co. Litt. 260. a. 

And see Co. Litt. 329. a. 376. a. x Co. Litt. 114 a 25 l.a.~b. 

where thia diatinction it very clearly 

marked. 
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heir,** &c. would have been more accurately written, 
“ and although such heir/* &c. for this is rather an am- 
plification than a conclusion. 

In the section 6S2. instead of the word “ escheated,” 
we should read, “ eschewed.” Littleton say^, “ un frank 
tenement en le ley est escheate et jecli surluy.'" A free- 
hold in law is eschewed (fallen to) and cast upon him, 
&c (20). 

In the section 719- for “ unless the brother dieth with- 
out issue male,” we should read, “ if the brother dieth,** 
&c. ; for it is only in the event of the brother’s dying 
without issue male, that the heir female can have any 
claim at all. 

In the section 742. where it is said, “ and dieth with- 
out issue,” [ should read, and the ancestor dieth with- 
out issue**; for it is not the discontinuee, who is 
here spoken of, nor the feofl'ee who hath the estate upon 
condition, but the collateral ancestor of the tenant in tail, 
who made the warranty. 

In the section 744. \ye should read, ” but if the feoffee 
had made an estate to the uncle, (meaning the uncle of 
the tenant in tail mentioned in the preceding section,) and 
not“ to his (the feoffee’s) uncle.” And so again in the 
section 748. we should read, “ if after the feoffee, by his 
deed, release to the uncle,” and not “ to his uncle.” 


(20) Eschewed (devolved, or fallen to,] comes from the French 
ichu ; or, as it was anciently written eseku. See the Dictionaire 
de V Academic; article, echoir. But the vrr escheated” 
can only apply to the lord of the fee, and to no other. 
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Again, in the sections 35. and 36. we read “ heir in spe- 
cial tail,” instead of “ tenant in special tail in the sec- 
tion 96. we read, “ commons,” for “ commissioners;” in 
the section 135. we read, ** heirs,” for “ ancestors,” and 
so forth. 

And here, by the way, it may not be improper to re- 
mark, before we proceed to notice the same sort of errors 
in the Commentary, that after the section 35. in Littlet<m> 
we ought to read the section 52. which is a continuation of 
the same doctrine, and is evidently misplaced where it 
now stands. Again, the live sections 304, 305, 306,307, 
and 308. belong more properly to the chapter on releases. 
Again, after the section 334. we should read the section 
337. which continues and explains the same dortnne. 
And, lastly, the concluding part of the section 634. be- 
ginning with these words, “ and also the heir of the hus- 
band,” &c. should be read after the preceding section, 
633, and not where it now stands. 

Again, we read in the Commentary, “ that if the fa- 
ther maketh a lease for years, and the lessee enterctli and 
dieth, the eldest son dietli during the term, before entry 
or receipt of rent, the younger son of the half-blood shall 
not inherit, hut the sister; because,” &c. Co. Litl. 15. a. 
The true reading is, “if the father makes a lease for 
years, and the lessee enters, and then the father who 
made the lease dies, and afterwards the eldest son dies 
during the term, before entry or receipt of rent, the 
younger son of the half-blood shall not inherit, but the 
sister; because,” &c. 

Again, it is said, “ if a man grant a rent-charge to a 
man and his heirs, and dieth, and his wife bring a writ of 
dower against the heir, the heir, in bar of her dower, 

I S 
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claims the same to be an annuity, and no renUcharge ; yet 
the wife shall recover,” &c. Co. Litt. 144. b. The true 
reading is, “ if a man grant a rent-charge to a man and 
his heirs, and the grantee of the renUcharge and 

his wife bring a writ of dower against the heir, and 
Xhe heir, in bar of her dower, claims the same to be an 
annuity, and no rent-charge; yet the wife shall re- 
cover,” &c. 

Again, let us take the three following sentences, by 
way of specimen, of the obscurity arising from mere de- 
fective punctuation. 

1. If a lease be made to A. for the life of B. the re- 
mainder to C, in fee. A, dieth before an occupant enter- 
cth, here is a remainder without a particular estate, &c. 
Co. Litt. Q9S. a. 

*2. For he that is privy and immediately tenant to the 
lord must attorn; and that is in this case: the tenant for 
life, and so of the other side if a seigniory be granted to 
pne for life, the remainder to another in fee, the attorn- 
ment to the tenant for life, is an attornment to the re- 
mainder also. Co. Litt. 319. b. 

3. And albeit a particular estate be made of lands by 
deed, yet may it be surrendered without deed, in respect 
of the nature and quality of the thing demised, because 
the particular estate might have been made without deed; 
and so on the other side. If a man be tenant by the cur- 
tesy, &c. Co. Litt. 338. a. 

' Of these the true reading is as follows: — 

-1. If a lease be made to A. for the life of B. the re- 
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mainder to C. in fee, and A. dietli ; before an occupant 
eiitereth, here is a remainder without a particular estate, 
&c. 


2. For he that is privy and immediately tenant to the 
lord must attorn; and that is, in this case, the tenant for 
life. And so on the other side, if a seignory be granted 
to one for life, &c. 

3. And albeit a particular estate be made of lands by 
deed, yet may it be surrendered without deed, in respect 
of the nature anti quality of the thing demised; bo^ause 
the particular estate might have been made without deed. 
And so on the other side, if a man be tenant by the cur- 
tesy, 6lc, 

Again we read “ tenere de for ^Uenere de domino 
feodi^ Co. Litt. 1. a. 

And “ aliis in feodo,'' for " alius in feodo** ' Co. Litt. 

1. b. 


And “ mortui sceculo,'* for “ mortuis sceculo'\ Co, Litt. 

3. b. 


And coterelli are mere cottages,’* for cottagers.” 
Co. Litt. 5. b. 

And “ because there is no more than 12,” for “ because 
there are more than 12.” Co. Litt. 6. b. 

Again, it is said, “ if the father maketh a lease for years, 
and the lessee entereth and dietb, the eldest son dieth 
during the term before entry or receipt of rent, the 
younger son of the half-blood shall not inherit, but the 
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sister; because,” &c. Co. Litt. 15. a. Of this the true 
reacling is as follows: “ if the father makes a lease for 
years, and the lessee enters, and then the father ivho made 
the lease dies^ and afterwards the eldest son dies during 
the term, before entry or receipt of rent, the younger son 
of the half blood shall not inherit, but the sister; be- 
cause,” &c. 

Again, we read, “ descent,” for “ disseisin.” Co. Litt, 
30. a. 


And “ three or more years,” for “ three or four years.” 
Co. Litt. 43. a. 

And ** the law,” for the lord.” Co. Litt. 1*27. a. 

Again, we read, “ also of such a rent as maybe granted 
without a deed of writ of annuity doth not lie,” &c. Co. 
Litt 143. a. Of this the true reading is, “ also of such a 
rent as mhy be granted without deed, a writ of annuity 
doth not lie,” &c. 

Again, we read, his election,” for** my election.” Co. 
Litt. 145. a. 

Ami “ if he which hath the rent dieth, the survivor 
shall distrain,” &;c. for “ if he who hath the distress dieth, 
the survivor shall distrain,” &c. Co. Litt. 147. b. 

And “ the lessees enter,” for “ the lessee enters.” Co. 
Litt. 174. a. 

And ** he that recovereth,” for “he that recovered,” 
(meaning the joint tenant who was first summoned and 
severed.) Co. Litt. 188 . a. 
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And the feoffor,” for " the lessor;” and, again, “ tlie 
lessor,” for “ the lessee.” Co. Litt. 203. a. Anti “ the 
grantee,” for “ the grantor be unjustly disturbed,” &c. 
Co. Litt. 204. a. ' 

And “ the conusee,” for ''the conusor.” Co. Litt. SOb. a*. 

And “ the feoffee,” for the feoffor shall retain the 
land,” &c. Co. Litt. 218. b. 

And “ die without heir,” for die without issue.” 
Co. Litt. 241. b. 


And “any estate or freehold,” for “any estate of 
freehold.” Co. Litt. 242. a. 

And “ so it is not an intrusion,” for “ so it is of an in- 
trusion.” Co. Litt. 243. a. 

And “plaintiff or defendant,” for “ plaintifl' or de- 
mandant.” Co, Litt. 257. a,. 

• 

And “a minori ad mnjusf for “ a majori ad minus' 
Co. Litt. 260. a. The argument, in this case, is as fol- 
lows: “ if a recovery, vvhicli is matter of record, shall not 
bind those who are in prison, by reason of their default 
for want of answer, &c. d fortiori, they shall not be 
bound by a descent which is only matter of deed, and not 
of record qiwd iamajori non valet, non ifalebit inminori. 

Again, we read, “ an annuity that the person ought to 
pay,” for “ an annuity that the parson ought to pay.” Co. 
Litt. 266. a. 

And* “the disseisor,” for “ the disseisee.” Co. Litt* 

577. a. 
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And “ the disseisee,” for “ the disseisor.” Co. Litt* 
277. b. 

# 

Again, we read, “ if the plaintiff, in a personal action, 
recovers any debt, &c. or damages, and is outlawed after 
judgment,** &c. Co. Litt. 288. b. Of this the true reading 
is, “ if the plaintiff, in a personal action, recovers any 
debt, &c. or damages, and the defendant is outlawed after 
judgment,’* &c. (for it would be absurd to suppose the 
plaintiff to be outlawed upon his own suit.) 

Again, we read, “ releases,” for “ leases,** Co. Litt. 
290. b. 

And “ the heir of the disseisor,** for the heir or the 
disseisor. Co. Litt. 298. b# 

And “ because the state of the land was in hvn** instead 
of because the state of the land was in tliemf (mean* 
ing the feoffees, and not the cestui que use here spoken 
of.) Co. Litt. 302. b. 

And “ for by the release of the seigniory, rent-charge 
or common are extinct.** Co. Litt. 30®. a. Of this the 
true reading is, “ for by the release, the seigniory rent- 
charge or common is extinct.” 

And “ no service of another cannot be reserved,” &c. 
for “no service of another nature can be reserved,’* &c. 
Co. Litt. 305. a. 

Again, where the words are, “ they in the remainder 
ought to have acquittal.’* Co. Litt. 312. b. The true 
reading is, “ the tenant to the attornment ought to have 
acquittal.” 
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Again, we read, release, harriot, or the like,** for 

relief, heriot, or the like.” Co. Lilt. 314. a. 

And without warranty,” for with warranty.” Co. 
Litt. 326.b. 

And “ attornment of the lessee for years, of a release,” 
See. for attornment of the lessee for years, to a release,” 
ficc, Co. Litt. 330. b. 

And si pars rea accipiat de plenitudine," ^c. for “ si 
pars rea excipiat de plenitudine^^ (if the defendant 
plead in abatement that the church is full, &c.) Co. 
Litt. 344. b. 

And a new writ of entry,” for a new right of en- 
try.” Co. Litt. 340. a. 

\ 

And ** suum tenementum in possessione^^ for “ suum te- 
nentem in possessione^^ his tenant in possession, and 
not his tenement.) Co. Litt. 383. b. 

• 

And “ he to whom it was made had nothing in the 
land,” &c. for “ he who made it had nothing in the land,” 
&c. (meaning the vouchee himself, who made the con- 
firmation with warranty.) Co. Litt. 385. a. 

Et catera ejusdem generis/ Upon all which it may be 
remarked in the worejs of one of our poete : — 

The invention all admire, and each that he 
Was not himself the inventor; so easy is found 
Once found, what yet unfound, most would have thought 
impossible. 


And now, having shewn the nature of the difficulties 
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to be surmounted in this course of study, I shall proceed 
to the next point to be considered, and which will con- 
stitute the third part of our present Inquiry; “ the en- 
deavour to illustrate by example, the method of sur- 
mounting them.” The explanation of the legal theo- 
rems which follow, are, therefore, submitted to the peru- 
sal of the studious reader for this single purpose. 1 do 
not pretend that they oiler any thing new or interesting 
to lawyers, but 1 presume, with submission, that they 
will fully suffice to enable the hitherto unassisted and 
unprepared student to judge for himself of the sort of 
professional tuition he stands in need of, in order to mah e 
himself master of the Institute. Seneca gives us a piece 
of admirable advice upon the study of ethics in general, 
which applies most forcibly to this distinct branch of 
them in particular. He recommends it to us, in tlie lirsl 
place, ^to ascertain the object of our studies ; secondly, to 
determine upon the plan; and thirdly, to look out for 
some intelligent professional Instructor to assist us in the 
prosecution of it. For it is of the greatest importance, 
(he observes,) that we should not follow the common 
herd, like cattle, preferring what it is the fashion to do, to 
that which we ought to do. This acquiesence, without 
judgment, in the practice of “ the many,” perpetuates 
among us the most pernicious errors (21). 


(21) Decernatur prinnun et quo tendamus, et qu^; non sine 
perito aliquo, cui |aiii explorata sint ea, inquse procedimus. Ni- 
hil enlai magis prsstandum quim ne pecorumritu sequaniur an- 
tecedentiuin gregem, pergentes non quaeundum est, sed qu&itur. 
Dum unusquisque mavult credere quam judicare, versat nos et 
prsecipitat traditus per manus error. 




ON 


THE SCIENCE OF THE LAW, 

4‘C. ^c. 


PART III. 


Of the Method of illustrating the Institute^ Sfc. 

I HAVE endeavoured, in the two preceeding divisions of 
this Inquiry, to shew how totally inadequate is the sys- 
tem ‘‘of copying precedents in an oflice,’' and “of read- 
ing and common-placing Blackstone’s Commentaries,” in 
order to educate and form the student to be a lawyer; and, 
secondly, to point out the merits of that far better plan, 
recommended by an eminent and learned judge, of bend- 
ing our whole mind and application to the study of “the 
Institute.” The difliculties attending the prosecution of 
this course of study, have been also fairly stated, as well 
as the nature of the information to be derived from it. 
And now, to explain and endeavour to illustrate, by ex- 
ample, the method of reading and expounding the doc- 
trines in question, which at the same time that it will 
serve to get rid of every difficulty, wifi ensure the desired 
attainment of the advantages of a lato-education grounded 
on the learning of the Institute,, is the next point to be 
considered. “ For, in a case of this kind,” says Lord 
Coke*, “ it is not sufficient to tell one generally, what he 


a Co. Litt. I5tf. a. 
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should do, but to direct him how and in what manner her 
should do it/’ I should hope too, that no such assistance 
to the student having been hitherto supplied, (at least to 
my knowledge,) by any other gentleman of the profes- 
sion, I may venture, without the risk of incurring the im- 
<pulation of extraordinary presumption, to give publicity 
to the following humble specimen of my present labours. 
At all events, the path will be left still open; and it is not 
improbable, that even what is here suggested, may be the 
means of inducing others more equal to the task, and of 
more tried experience, to afford us the benefit of their 
better counsel and direction. The argument is for in- 
struction, and not for victory ; — henigne lector^ utere tuo 
judicio, nihil euim impedio. 

Let us begin, then, with the following extract from the 
first chapter of the first book of Releases^. And here it 
is to be observed, that, within the compass of only half a 
page, we have no less than eight distinct legal theorems; 
which may serve as a sort of specimen to bring the reader 
acquainted with the abridged and compendious character 
of Uie learning of the Institute in general. 

For example:— “ If the obligee make the obligor his 
executor, this is a release in law of the action, but the 
duty remains, for the which the executor may retain so 
much of the goods of the testator. 

*‘If the femme obligee take the obligor to husband, this 
is a release in law. The like law is, if there be two fem- 
mes obligees, and the one take the debtor to husband. 

** If an infant of the ag^ of seventeen years release a 


b Co. Liu. 364. b • 
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debt, this is void. But if an infant make the debtor his 
executor, this is a good release in law of the action. 

“ But if a femme executrix take the debtor to hus- 
band, this is no release in law ; for that should be a wrong 
to the dead, and in law work a devastavit, which an act 
in law shall never work. And so it was adjudged in the 
King’s Bench, Mich. SO and 31 Eliz. in which case 1 was 
of counsel. 

“ But, it is to be observed, that there is a diversity be- 
tween a release in deed, and a release in law : for, if the 
l^eir of the disseisor make a lease for life, and the <lis- 
seisce release his right to the lessee for his life, his right 
is gone for ever. But if the disseisee doth disseise the 
heir of the disseisor, and make a lease for life, by this 
release in law the right is released but during the life of 
the lessee: for, a release in law shall be expounded more 
favourably, according to the intent and meaning of the 
parties, than a release in deed, which is the act of the 
party, and shall be taken most strongly against himself; 

and so in the case aforesaid, where the debtor is made 
* • 
executor. ^ 

Now the way in which I would endeavour to explain 
the foregoing theorems is, according to the subjoined 
reading; — 

1. If the obligor make the obligee his executor, (for 
this was what Lord Coke intended, as fully appears by 
the concluding sentence, “ for the which he may retain,” 
&c. and not as it stands in the present reading,) I say, 
then, if the obligor make the obligee his executor, and 
the latter accepts the executorship, it is in law a release 
of the action. Why? Because the creditor, by becoming 
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the executor of bis debtor, bas put himself in the situa- 
tion to have no one to bring his action against but him- 
self; quod esset ahsitrdum. But, notwitljstainling he has 
thus by implication released the a^^tion, this does not ex- 
tinguish the original debt or duty, which remains still 
junsatisfied; and because the law never works a wrong or 
injury to any man(l), he is therefore' allowed to retain to 
the amount of the debt, out of the personal estate of the 
testator, which he has in his hands, in the same manner 
as if he had sued for and recovered it against any other 
executor (2). And, therefore, if the obligor (3), &c. 


(1 ) Legis constructio non facitinjuriam ; et jus respicit sequi- 
tateni. Co. Litt. ^24. b. 183. a. 

(2) Tn the same manner as if he had sued for and recovered it 
against any other executor ; that is to say, without prejudice to 
creditors of a hi||h<?r degree. For where the assets are uot suf- 
Heieut to cover all the debts, the executor must first satisfy the 
judgments and specialties, before he discharges the simple-con- 
tract debts. At the same time it is to be observed, that the 
doctrine of the priority or preference of debts, is only in the case 
of “ legal,’* and not of •• equitable” assets. For, in the latter 
case, eequalitasest aquitas^^^ Thus, for instance, if lands are de- 
vised to trustees for payment of debts, debts by simple contract 
and by specialty shall be paid in proportion ; and, though the 
trustees are creditors to the testator, or sureties for him, they shall 
not be allowed to prefer themselves. 3 Chan. Cas. 54. 
But if lands are devised to un executor, they become “legal” 
assets, and the debts shall be paid in a course of administration, 
according to the prtcedency and priority at law. Ventr. 63. 2 
Ch. Rep. 362. 3 Ch. Cas. 248. Hob. 265. So that if the assets 
are legal, they must be administered in a regular course, accord- 
ing to the degree of the debt ; but if equitable only, all debts* 
of whatever degree, are to he paid equally. 

(3) If the debtor is made executor, it is a release, in law, of 
the aetion, (for the same reason,) and onfy that; for the debt re<- 
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2. Suppose A. being indebted to B. (a woman,) in a 
bond of 500/. they afterwards intermarry; it is a release 
in law to the husband, both of the action and of the debt. 
In the first place, it is a release of the action, because 
the husband and wife are, in the eye of the law, but one 
person; neither can she bring any action without h\^ 
concurrence, and in his name as well as her own. Se- 
condly, it is a release also of the debt, because the act of 
marriage is a gift, in law, to the husband, of all the wife’s 
personal property, whether in possession or in action (4). 
And, therefore, if the femme obligee, &c. 

3. Suppose A. being indebted to B. and C. (two wo- 


mains miextiiiguished, and will be held to be assets. Thus, 
where a tebtator left his father uiul nephew (wh^ftved him 500 /. 
each,) his executors, and named no residuary legatee, it was held 
that this was a trust for the next of kin ; the appointment of a 
debtor executor being, in clfoct, no more tbfuj parting with the 
action. See Carey v, Gooding. Triii, 30 G. 3 . 

( 4 ) Things in action,- as debts due to the wife by bond, &c, 
which are to be demanded by action, aj^e only so far vested in the 
husband, by the act of marriage, that he may reduce them into 
possession when he will; for, if he dies in the lifetime of the 
wife, without having made this alteration, they shall survive to 
her. And so, on the other hand, upon the death of the wife, 
in the life-time of the husband, they shall not survive to him, as 
things in possession, nor shall he have any right to them, but 
only as her administrator, the statute of distributions (stat. 22 & 
23 C. 2.) not extending to the estates of fvmmes covertes. But, 
in the case now under consideration, as the husband cannot bring 
the action against himself, quod esset absurdum, he is, therefore, 
considered, in the eye of the law, to be in the same condition, 
as if he had really done so, and thus reduced the debt into pos- 


session. 
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men,) in a bond of 500/. intermarries with B.; it is a re- 
lease, in law, of the w'hole debt. Why ? Because where 
two join in a bill or bond, they hold themselves out to the 
world as partners, as far as relates to that transaction, 
and are, therefore, to be treated as such. Accordingly, 
payment to one is payment to both; and the acquittal or 
release of the one, may pleaded against the other ; for a 
release and acquittal are in effect the same thing. And 
as it is of an express release, which is called a release 
in deed, so it is of an implied release, which is called a 
release in law, and such is in this case the marriage. 
And, therefore, the like law, &c. 

4. If an infant, of the age of seventeen years, release a 
debt, it is a void release and of no effect; for the law so 
far favours infants, as not to permit them to do any act that 
may by possMity turn out to be of injury or damage to 
them. But, it an infant of the age of seventeen years, 
make his debtor his executor and die, it is a good release, 
not only of the action, for the reasons already stated in 
the foregoing propositions, but likewise of the debt itself, 
by way of gift or legacy (5). For, since an infant of the 
age of seventeen years^^Js allowed in law to appoint® an 

c See the note 8 S, to Co. Litt. 89. b. 


( 5 ) It was formerly a settled notion, that where no residuary 
legatee was apppmted by the will, the undevised surplus of the 
testator's personal property, devolved to the executor’s own use, 
by virtue of his executorship. Perk. 5^25. The law, however, 
is now so far changed, in this respect, that, where there is suffi- 
cient upon the face of the will, by means of a competent legacy, 
or otherwise, to presume that the testator did not intend his ex- 
ecutor should have the residuum or undevised surplus, it will be 
held to be a trust, in his hands, for the next of kin. 
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cjcecutor, it is biit reasonable that he should be allowed, 
at the same age, to bequeath, aceordiiig to his discretion, 
the personal property which is to he a^lministered hy the 
executor. And he cannot exercise tliis right to his own 
piejudice or damage'; the question of property, in this 
case, being no longer between him and the legatee or"" 
grantee, but between the executor and the next of kin,' 
whether the one or the other of these shall he benefited 
by, the disposal ol the infant’s personal property after his 
decease. And, therefore, if an infant, '&c. 

5. If A. Iiaving a bond against B. makes C. (a woman,) 
his executrix, and dies, and afterwards B. and C. inli r- 

^ marry; this is a suspension of the action during tlui co- 
verture, for the reasons above stated; but it is no release 
of the debt from the wife to the husband; jpr the exe- 
cutrix has no more than a qualified or IrusPiiropcrty iu 
the ctfecU of the testator, suiijeet to all his debts, lega- 
cies, and the like. And, therefore, if a femme execu- 
trix, &c. 

6 . A. was disseised by B. who, a^r five years’ peace- 
able possession, (as required by thcTta^nte be II. VfIL 
c.33.)(fi) died seised, and the land descended to his heir C. 

In this case A.’s entry was taken away by the descent, 

; 


(6) The ^itatute 32 H. 8. c. 33. enacts, that if any person 
disseises or turns another out of possession, no descent to the 
heir of the disseisor shall take away the entry of him that hath 
the right to the land, unless the disseisor had five years’ peace-, 
able possession next after the disseisin. This, however, does not ; 
extend to any feoffee or doiieeof the disseisor, tncdiijle or imme- 
diate. See Co. Litt. 238. a. 

K. 



130 . 


anil turned to a droit**. Afterwards, C. made a lease for 
life lo D. ; and afterwards, A. the original disseisee, re- 
leased to D. Now A.’s right is thereupon extinguished, 
and gone for ever; for, this being the release of a droit, 
and being also made to the tenant of the freehold*, is a 
good release, and shall enure per extinguisher le droit 
of A. for the benefit, not only of D. the releasee, but of 
C. the heir of the disseisor, likewise. For the life-estate 
of D. and the reversion of C. expectant thereon, consti- 
tute but one fee ; and then it is a principle of law, that 
wiierc a release is made to one who has a particular estate 
or portion of a fee, it shall enure ecpially to the benefit 
of all who liave the remaining or corresponding portions 
of the same fee. And, therefore, if the heir of the dis- 
seisor, &r. 

7. A. was disseised by B. who, after five years’ peace- 
able possession, died seised, and the land descended to his 
heir C. arid afterwards i\. entered upon C. (which he 
had no right to do, because his entry was ti^ken away by 
the descent, and therefore such entry was a disseisin,) 
and made a lease for life to K. and afterwards C. reco- 
vered against K. inUjectment. The question then arises, 
whether C. shall have advantage of the implied release, 
granted inclusive in the lease from A. to K. according to 
the doctrine laid down in the foregoing proposition.^ — 
Now, in this case, C. shall have no such advantagef and 
that for the following reasons: 1st. Because the release 
in question ^as but an adjunct to K.’s particular estate, 
which is determined ; et suhblato principali tollitur ad^ 
junctum, Qdly. Because the corresponding portion of 
the fee, that is to say the reversion expectant upon K.’s 

d See the note iss. toCo. Litt. e See Li tt. sect. 447. 

999 . 
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life-estate was assnmed to be in A. himself, when he 
inaTle K. his particular tenant; according to the maxim, 
both of law and of common sense, omnis privath) prccsup^- 
ponit hahitnm. And, thirdly, because the rules of legal 
strictness, which are always to be observed in the con- 
struction of releases In deed^ (to prevent men from affect- 
ing ambiguous or loose expressions', which they might 
be inclined to do, if afterwards at liberty to put their own 
construction upon them,) do not apply to implied releases, 
or releases in law, which are, therefore, to he more liber- 
ally interpreted, and in favour of the parties; quia lex 
nemini facit injuriam. And, therefore, if the heir of the 
disseisor, &c. 

8. And so in the case aforesaid, (No. 4.) where the in- 
fant makes an express release, it is void; but,'where the 
release is implied in law, as in the case of his making his 
debtor his executor, it receives a more favourable inter- 
pretation, and is held to be a good release. 

Again ; “ R. brought an ejectlone Jirmcc against E. for 
ejecting him out of the manor of D., which he held for 
a term of years of the demise of^Kl'. — the dcfcmlaut, 
pleaded that B. gave the said manor to E. and Katherine 
his wife, in tail, who had issue I*!, the dcfi ndaiit, and 
after the donees infeofl’ed C. of the manor, upon condi- 
tion that he should demise the manor for years to R. the 
plaintiff, the remainder to the husband and the wife, &c. 
C. did demise the land to R. the plaintiff for years, but 
kept the reversion to himself. Wherefore, Katherine, 
after the decease of her husband, entered upon the plaint- 
iff, &c. for the condition broken, and died, after whose 
decease the land descended to I', the issue in tail, &c. 
now defendant; judgment si action. Exception was 
taken against this plea, because E. the defendant, inain- 

K 2 
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tamed liis t;ntry by force of a cotulition broken, and 
shewed forth no deetl; and the plea was ruled lobe good, 
because the tlung wfts executed, and, therefore, be need 
not shew forth the <lecd. ISiote ; tlie deferjdant being issue 
in tail, was reniitted to the estate-tail.** Co. Litt. 2(36. a. 

You have here, I would say, the case of a title by re- 
mitter. A. and B. husband ar.d wife, were tenants in tail 
of certain lands, of which they made a feoffment to D. 
upon condition “ to lease to K. for years, and to limit 
the remainder to them A. and B.’* Upon this, D. made 
the lease to K. for years, but, instead of limiting the re- 
mainder to A. and B. he kept the reversion to himself, 
which was tiierefore a breacli of the condition. A. died. 
Then B. the widow entered upon K. the lessee, for the 
condition broken, and died; and then the issue in tail en- 
tered ; and now, upon an action of ejectment being 
brought against him by the lessee, for the remainder of 
his term, he (the issue in tail) sets forth these facts in a 
special pUa in bar, and, thereupon, prays Judgmentac- 
cordiug to the usual forni,“ if the said plaintiff shall have 
•and maintain bis said action thereof against him.** To 
this the plaintiff’ detliurs, and alleges, for cause of the 
demurrer, that the defendant had pleaded the condition 
broken, without having produced the deeds to prove it; 
which is contrary to an established ride in pleading, “that 
whenever deeds are relied on, they must be regularly pro- 
duced in coyrt,” and that for two reasons; first, that the 
court may be able to judge, whether there are {sufficient 
words to hear out the construction which has been put 
upon them; and secondly, that they may be proved by the 
witnesses, or other proof if necessary, which is matter of 
fact^ But the demurrer was over-ruled, and the plea of 


f Co. Lit. isi.b. 
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the defendant was adjudged to be good, because the re- 
iiiiiler was taken to be the or substance of the plea, 
and not the breach of the condition, which was onlv nar- 
rative and inaiter of indnceinent to the defendant’s title, 
and conse(piently not rnaLerial; for, he bring issue in tail, 
tlie esiate tail was immediately executed in him l)y the 
descent of the freehold; that is to say, from the moment 
the freeliold in law was cast upon iiiin, by the descent, he 
was instantly remitted to Ids more ancient droit in tail (7). 

Again; let us take the distinction between the entry of 
a disseisee to makt; a release to, or to takit livery from 
the disseisor; for, in llie latter case, he shall revest Ins 


(7) The dortrine of remittor, which is always favourtid in 
law, for the sake of (juioting the pos^ensirm, is founded upon this 
common-sense principle, that the riglufiil cl.iiniant would othei- 
wise have to bring his action against himself, r/wod esset ahsur^ 
dnm. Where the law deprives a man of his^reinedy without his 
own fault. It places him in the '-ame condition, as if he had lawfully • 
recovered hy that remedy. The maximds, tjuod remedio desti- 
imtur, ipsa re valet si culpa absit. Uut where the party’ lJu^ no 
such inherent remedy, or comes to the (ledeasibie title, l>y Ins 
own wrong, or is haired h\’ iniicntuie, &e. he shall there ha\e no 
ad vantage ul tlie remitter. Thus, where A. an infant, and Ih of 
full age, being joint-tenants, were disseised by C. who, after 
peaceable possession dining live years, died seised, and the land 
descended to his heir D. and afterwards (A. being still an infant) 
D. leased to A. and B. jointly. It vvas held, that A. hati title 
by remitter, because his entry was not taken away by the cj< scent 
from C. to 13^ by’ reason of his infancy. But B. ’sentry not be- 
ing congcahle, he had not the same title, but took under the 
lease from D. to which he consented, being of full age; and con- 
sequently A. and B. are now become tenants in connuon. (’o* 
Litt. 364. b. And see tlie note (299) to Co.^Litt, 347* b. 
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ancient estate by his entry, but not so in the former. As, 
“ if it be Hi^reed between the disseisor and disseisee, that 
the disseisee shall release all his right to the diaseisor 
upon the land, and accordingly the disseisee enter into 
• the land, and deliver the release to the disseisor upon 
the land, this* is a good release, and the entry of the dis- 
seisee being for this purpose, did not avoid the disseisin ; 
for his intent^ in this case^ d\d guide his entry to a special 
purpose. But, if the disseisor infeoff' the disseisee and 
others, there albeit the disseisee came to take livery ; yet, 
when livery is made, the disseisee is remitted to the 
whole in judgment of law, as shall be said more at large 
in the chapter of remitter, in its proper place®/* 

Now, upon vvhnt point does this distinction princi- 
pally turn, or how comes it, that, in the latter case, the 
entry of the disseisee is not guided h)f his intent to a spe- 
cial purpos^c^ as well as in the former? I answer, because 
the release is the disseisee*s own act, and he has himself 
determined the <;onstruction to be put upon his entry 
•for that purpose; but the livery of seisin is the act of the 
disseisor, and not the disseisee’s own act; for if, in the 
latter case, there had been a deed indented, and the li- 
very had been made according to the deed, the deed in- 
dented being the act of both parties, the disseisee would 
have been concluded by it, and consequently would not 
have been remitted*^^ But, in the present instance, the 
livery which Is supposed to be without deed, or by< deed 
poll, being the act of the disseisor alone, the disseisee is 
not concluded by it; and when the livery is so made (to 
the disseisee and others,) the disseisee is remitted to the 
whole in judgment Of law, because his ancient estate was 
revested in him by his entry, and his entry was lawful 
upon the whole ^ 


ff Co. Liu. 4Q. b. 


b Co. Lilt. 350. a. 363. b. 
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Again, it is sai<l, if an action of waste be brought by 
baron and temme in remaindf^r in special - tail, and hang- 
ing the writ, the wii'e dieth without issue, the writ shall 
abate, because the action of waste must be ad exJuvredd- 
tionem,^' Co. Litt. 1285. a. Or, as Lord Coke has difler- 
cntjy worded tlie same proposition, in ainulier place, “ it 
the estite-tail determine, hanniug an action of waste, 
aii/i the plaintitf becomes tenant in tail after possibility, 
the action of waste is gone.” Co. Litt, 53. b. 

Suppose lands arc given to husband and wife in frank- 
marnage, or to tlicm and the heirs of their two bodies, 
they are tenantsiii special tail',and if tliey afterwards join 
in a lease for life, they are tenants in special tad in re- 
mainder'^. If afterwards their lessee commits waste, it 
is a forfeiture; and now they may citiier enter for the 
forfeiture, or bring an action of waste, in which, by the 
statute of Gloucester, the place wasled shall be recovered 
together with treble damages. Let us then suppose, 
they bring the action of waste, and afterwaids the wife 
dies before judgment. Now, by the death of the wife 
without issue, the husband is become tenant in tail alter 
possibility of issue extinct, the which is only a Ide 
holder; and, consequently, since the form of tlie writ f)l 
waste is to call upon the tenant to appear and shew cause 
why he has committed the alleged waste, &c. to the dis' 
herisonf ad exheeredationem Jof the plaintiff, itfoliows tliat 
the baseband can no longer maintltn this action, fhere 
evidently can be no damage to the disherison of a tenant 
in tail after possibility, because he has no inheritance ;■ 
and this the defendant may either plead in abatcMuent, 
or may afterwards move in arrest of judgment. 


i Litt. sect. i6, 17. 


k Co. Litt. 49. a. 143 . a. 
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‘ Again ; Lord Coke says, “ relief is no service, but 
an improvement of the services, or an incident to the 
services, for whic h the lord may distrain, but cannot have 
an action of debt; but his executors or administrators 
may have an action of debt, and cannot distrainV* 


I should explain this doctrine as follows : “ a relief, at 
the common law is no service, but only an improvement ' 
of the service, or an incident to the service it was ori- 
ginally in the nature of a fine or composition, which the 
heir paid to the lord upon taking the land in succession. 
In the case of tenure by knight’s service, the relief 
amounted to a fourth part of the value of the land ; but, 
since the statute Charles II. for converting military 
into socage tenures, the value of a common-law relief is 
universally one year’s rent, that being the relief which 
was used to be paid by socage tenants before the statute, 
and, consequently, such reliefs can only be now due out 
of lands which are subject to a rent ; for the relief can- 
not be calculated if an annual . rent is not payable. But 
it is otherwise where the relief is due by express reserv- 
ation, or by special custom ; for, in these cases, the relief 
may be either more or less, and may be payable where- 
there is no yearly rent. With respect, then, to the relief 
by the common law, which is here intended, “ the lord 
may distrain for this.” Why ? Because it is due of com-^ 
mon right upon the death of the tenant; and so it is in 
the case of a rehef dt|j|.by reservation; the remedy by 
distress follows of course; for, although the relief itself 
is no service, yet the fealty (to which the relief is in- 
cident,) is an inseparable incident to the tenure, and the 
remedy by .distress is an inseparable incident to the 


1 Co, titt. ea. b. 
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fealty (8). “ But the lord cannot have an action of debt,” 
Why? Because the law has provided him another and 
moje appropriate remedy ; for the relief is not payable at 
all events, as a henot is, but only in case of taking up the 
lands in succession; and, therefore, as the land is prineU 
pally bound in this instance, the law gives the ritmedy 
“ by distress.” “ But the executors and administrators 
may have an action of debt.” Why? Because they have 
no other remedy; for the remedy “ by distressi,” was in 
. respect of the fealty, and the fealty and the relief are 
now distmcL”'.” 

Again, under the head of tenant foryears, we read as 
follows : “ if two coparceners be, and one of them let her 
part to another for years, and after, upon a writ of parti- 
tion brought against the lessor, too little is allotted to the 
lessor, it is holden by some that the lessee cannot avoid 

See Co. Litt. 47 . b 146. b. 1 C 2 . b. 


(3) Tliere is a distinction, in law, between separable and in- 
aeparable incidents. As for example : fealty is an inseparable, 
incident to every tenure, except frankalinoigne ; for, wherever 
there is a tenure, the law creates the fe.ilty, in order to oblige 
the tenant to be faithful and loyal to the lord of whom beholds; 
but, excepting the fealty, all other services are only separable in- 
cidents, and may be severed from tbe^nure. Co. Litt. 93, a. 
Again, wherever there is a service, bjflPnich l^inds or tenements 
are holden, the law gives the remedy by distress, as a necessary 
incident to it; and, consequently, the remedy by distress is an 
inseparable incident to fealty ; but other services, such as to 
plough, to repair, to attend, and the like, and all rents whatso- 
ever, have the remedy by distress belonging to them^ as only a 
separable incident^ ** because they do hot constitute the tenure/* 
Co. Litt. 151. a. 
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it,.foT that it is made by the oath of men, and judgment 
is thereupon given that the partition shall remain him 
and stable. But if there be two coparceners of three 
acres of laud, every one of equal value, and the one co- 
parcener lelteth her part, and after make partition, and 
one acfe is allotted only to the lessor, the lessee is not 
bound hereby, but he may enter and take another half- 
acre, for that of right belongs unto him®. 

\ 

Now, the distinction which is here intended to be 
shewn, is between partition by judgment, in pursuance of 
the writ de partitione facienda^ and partition- without 
judgment, whether by agreement or otherwise. For, in 
the former case, notwithstanding tiie partition may have 
bedn unequally made, it shall still be conclusive as to 
all the parties; because it is part of the judgment 
** that the partition shall stand good and unavoidable,” 
idea consideratum est ( per curiam J quod partitio Jirma et 
stabilis in perpetuum teneutur^. But where the partition 
is made without the solemnity of a judgment, it is still 
open to further inquiry, and, if found to be unequal, may 
be avoided by scire facias in chancery,, or by the writ de 
pc^rtitione faciendd at common law**. Secondly, it is to 
be observed, that the lease for years makes no alteration 
in this respect; for the writ of partition lies against the 
tenant of the freehold, and the lessee for years is no more 
than the bailiff or locum tenens of the freeholder^. Hav- 
ing premised these g^^ral distinctions, it is clear that, 
in the former case, the lessee of the coparcener is con- 
cluded by the judgment; but, in the latter case, in which 
there is no judgment, the lessee may, consequently, enter 
into the moiety which of right belongs to the lessor; for 

a Xo. Liu. 4 $. a. ' p Co. Litt. 171. a. 

o Co. Litt. 169. a. And gee the* <1 Co. Litt 167. a. 

BOte S 3 . 
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the partition is still open to further inquiry (9). The-re- 
tnark which is subjoined to these propositions^ may be 
also usefully remembere d, viz. ** that it suHiceth not to 
know what the law is in thos«‘caBe8, unless we also know 
the reason and cause thereof.” 

I 

Again ; we read, that a condition in law by force of a 
statute which gives a recovery, is, in some cases, more 
strong than a condition in law without a recovery.” 
For if the lessee for life make a lease for years, and after 
enter into t’,ie land and make was<e, and tlie lessor re- 
cover in an action of waste, he shall avoid the lease made 
before the waste done. But if lessee for life make a lease 
for years, and after enter upon him, and make a feoff- 
ment in fee, this forfeiture shall not avoid the lease for 
years. Nor, in any of the said cases, shall a precedent 
rent, granted out of the land, be avoided ; for jf lessee for 
life grant a rent-charge, and after doth waste, and the 
lessor .recovereth in an action of waste, lie shall hold 
the land charged during the life of tenant for life; 
but if the rent were granted after the waste done, the 
lessor shall avoid it. And the reason wherefore the lease 
for years in the case aforesaid shall beavoided is, because 
of necessity the action of wjiste must be brought against 
the lessee for life, which in that case must bind the lessee 
for years, or also by the act of the lessee for life, the les- 
sor should be barred to recover locum vastatum, which the 
statute giveth.” Ca. Litt. 

Now, the first distinction which is here taken, is that 


(9) In the modern practice, a court of equity is the jurisdic- 
tion usually resorted to, in order to compel partition. 
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between the operation of a forfeiture incurred by tenant 
for life, Ist. upon committing waste, and ^2ncl. upon 
making a feoffment, or grant of a larger estate than his 
own. For, in the former case, a preceding lease for years 
shall be avoided, but not in the latter. As for example : 
A. leases, to B. for life, who leases to C. for years, and af- 
terwards B. enters and conmiits waste. If A. recovers in 
an action of waste, as he may lawfully do, he shall hold 
the' land discharged of the leaffc for years to C. For the 
’sliitute of Gloucester, upon which this action is brought, 
gives the place wasted, (the locus castatus,) which being 
thus revested in A. by the act and operation of law, it 
follows that C/s estate therein is necessarily delennined. 
But otherwisevit is if the tenant for life enters an*! nud\es a 
feoffment, vvliich is a forfeiture; for he can but forfeit 
that which is his the time of the forlcituro, and nothing 
more; and that was, in this case, the reversion for life, 
expectant upon the dcU riuinution of C.’s lease for years, 
which had been precedently and lawfully derived out of 
it. By the same rule, then, A, cannot enter for the for- 
feiture before the determination of the preceding lease for 
yeaVs, any more than B. himself could have done, sup- 
posing there had been no forfeiture. Secondly, there is 
this distinction to be observed, with respect to forfeiture 
for waste, between a lease and a rent-charge; viz. that the 
former shall be avoided by the recovery in an action of 
waste, but the latter shall stand good and be available in 
Jaw, fiotwithstanding the^covery ; and for which this is 
the reason, “ tliat although the statute gives the place 
wasted, it does not displace or defeat any legal charges 
upon it, which being collateral to the estate in the land, 
do not interfere with, the transmutation of the posses- 
sion. When the land, therefore, passes upon the forfei- 
ture to the next taker, it passes with all its legal charges 
arnd incumbrances; transit terra cum onere. But the te- 



,iiant for life cannot create any legal clmrge upon the land 
after the waste <lone; for, from that time, the land is no 
longer his to charge, but belongs of right to the rever- 
sioner, by force of the statute. 

' Agiain, let us take the important doctrine of the “ ac- 
tual” and “ fictitious’' fee, as contained in the two fol- 
lowing sections. 

“ Note, that an estate tail cannot be discontinued, but 
there where he that makes the discontinuance was once 
seised by force of the tail, unless it be by reason of a 
warranty, &c. As if there be grandfather, father, and 
son, and the grandfather is tenant in tail, and is disseised 
by the father, who is his son, and the father maki‘S a fe- 
otfment of this N^dthout warranty, and die, and afterwards 
the grandfather dies, the son may well enter upon the 
feofl’ee; because this was uo discoutinuanee, in as much 
as the father was not seised by force of tlu- entail at the 
time of the feotlment, but was seised in fee by the 
disseisin of the grandfather.” 

“ Also, if tenant in tail make a lease to another for term 
Of life, and the tenant in tail hath issue and dietli, and 
the reversion descendeth to his issue, and after the issue 
granteth the reversion to him descended, to another in 
fee, and the tenant for life attorn and die, and the grantee 
of the reversion .enter, &c. and is seised in fee in the life 
of the ^ssue, and after the issue in tail hath issue a son 
anddieth, it seems that this is no discontinuance to the 
son, but that the son may enter, &c; for that h is father, 
to whom th^ reversion of the fee-simple descended, ^ had 
never any thing in the land by force of the entail, &c.”. 
Litt. sect. 637,638. 
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Now, T should endeavour to explain these two sections 
in neai'iy the following manner: 

Suppose A., B., and C. were grandfather, father, and 
son. A. the grandfather, being tenant in tail, was dis- 
seised by B. who afterwanis made a feoffment, without 
warranty, to K. and died, and afterwards A. died without 
having entered as he might have lawfully done. Quaere, is 
C.’s entry taken away ? Certainly not. Because the alien- 
ation by B. did not amount to a discontinuance, a discon- 
tinuance being the act of tenant in tail, which B. never 
was (10.) But if the feoffment had been with warranty, 
it would have been otherwise. Why ? Because, in that 


(10) In order to constitute a discontinuance, it is necessary 
that the grantee should have had seisin per the tenant in tail, 
in the life of the tenant in tail.” A. and B, were lord and 
tenant in fee simple. B. the tenant, granted to C. in tail, 
remaiilder to E. in fee. Afterwards C. made a lease to F. for 
life, and afterwards granted the reversion to G. in fee. G. 
died without heir, upon which the reversion escheated to A. 
Afterwards F. tenant for life, died; and, thereupon, A. entered 
in right of his escheat, to which he succeeded upon G.’s dying 
without heir, and afterwards C. the tenant in tail, died. Now it 
is to be observed that there is no discontinvunce here, because 
no seisin has been transmitted from C. the tenant in tail, to A. 
the lord; and, therefore, D. the issue in tail, or if he is dead 
without issue, E. the remainder-man, or his heirs, may enter. 
But if G. had had seisin in the life-time of C. it would huve been 
otherwise; for that would have been equivalent to a second li- 
very; (see Co. Litt. 333. b.) And so it would have been if C. had 
gp'anted the reversion to G. at the same time he leased to F. for 
life; for the livery to F. would then have enured to G. likewise, 
and passed the reversion as one act. Co. Litt. 33. a. 340. b. 
And see the note (278) to Co. Litt. 325. a. 
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case, tlie warranty would have descended u(^n C, as the 
warranty of an ancestor who had at the time an “actual 
fee,** or estate of inheritance in possession in the lands 
warranted, and, consequently, such warranty (being ‘Col- 
lateral to the title,) would have been a sufficient bar even 
without assets (11). 


(11) Warranties are a species of assurance, at the common 
law, introduced at a very early period of our history, for the sake 
of quieting the possession of landed property: and, originally, 
all warranties, other than those commencing by disseisin, were u 
bar to the heir of the warranting ancestor, from claiming the 
lands warranted. For it was presumed that no one would wan- 
tonly disinhciit his next of blood, without leaving him, at the 
same time, a compensation either in lauds or rOoney, of equal 
value. The several statutes which have been since enacted, in 
restriction of the operation of warranties, have uniformly pro- 
ceeded upon the same principle, “that the heir, .should have as- 
sets by descent from the warranting ancestor.’’ The first of 
these was the statute of Gloucester, ((> Ed. 1. c. 3.) declaring 
that the watranty of the tenant by the curtesy, should be no bar 
to the heir claiming the maternal inheritance, “ unless assets 
descended to him from the father.” Afterwards it was held) by 
analogy of construction of this statute, in order to give effect to 
the statute de donis, that the “lineal” warranty of tenant in tail 
should be no bar to the issue without assets descended. Next 
came the statute 1 1 H. 7* c. 20. declaring that the warranty of 
the tenant in dower shall be no bar tu the heir of the husband, 
though he be also heir to the wife. And, lastly* by the statute 
4 & 5^nne, c- iG. the tenant for life’s warranty is declared to be 
void against the remainder-man and reversioner ; and all collate- 
ral warranties, by any ancestor, not having an estate of inherit- 
ance in possession, against the heir. With the exception, how- 
ever, of these restrictions, warranties are siill in force, are still 
part of the law of the land, and other than the aforementioned 
are always a suIBcient bar to the heir of the warranting ancestor, 
even without assets. See the note (328) to Co. Lilt. 373. b. 
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But Wh^the warranty is annexed to what is called the 
“ fictitious fee,” it is otherwise. As for example : suppose, 
again, A., B., and C. were graiuBather, father, and son. 
A. the grandfather, being tenant in tail, leased to G. for 
life> and died; and, afterwards, B. the issue in tail, 
granted the reversion to him descended to K. in fee, and G. 
the tenant for life, attorned to that grant, and afterwards 
G. died, and thereupon K. entered, and was seised in fee 
in the life-time of B. the issue in tail ; afterwards B. died, 
leaving issue C. Now, the question is, whether C.’s 
entry is taken away ? Certainly not. Because the estate 
which K. claims as the grantee of B. was not derived out 
of the original estate tail, for that was in abeyance at the 
time of the grant, having been discontinued by the lease 
made by the grandfather to G. for life. Neither was it 
the reversion of an actual fee created by livery of seisin; 
for the livery of seisin was from A. to G. and only for G.’s 
life, which is now determined. — K. then can 1:18111) no 
estate but that of the fictitious reversion alone, which 
descended from A. to B. as the remaining or correspond- 
ing portion of the entire fee, which A. assumed to have 
when he made the lease to G. for life; for that was a 
greater estate than could lawfully be derived out of an 
estate-tail, and no particular estate can exist in law, icith- 
out its remaining or corresponding portion (IS). When 
A. made the lease to G. for life, he therefore created, at 
the swe time, a reversion to himself in fee simple; upon 
A.*s death, this reversion descended to his heir B. and, 
consequently, K. as the grantee of B. can claim npthing 
more. But, that discontinuance being now inded, by the 
determination of the lease for G.’s life, the reversion in 


(IS) See the Appendix, prop. 4. And see Litt. T. 6S0« And 
Co. Litt^ b. 333. 336. b. 338. b. 
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law which made up the corresponding portio^ of the en- 
tire fee is vanished; and, though B. could not claim 
against his own grant, which operated by way of estop- 
pel as to him, yet there is nothing^ to prevent C. the issue, 
from entering after the death of B. and the esltate-tail 
will be thereupon revested in him as before the disconti- 
nuance (13). We may add, that if a warranty had been 
atffiexed to the conveyance from B. to K. it would have 
been void and of ilo eftect as against C. ; for, the ficti- 
tious fee being vanished by the determination of the dis- 
continuance which created that fee, the warranty annexed 
to it falls to the ground. Sublato principali tollitur 
adjunctnm (14). 


(13) The fictitious fee” is therefore so called, because, in* 
point of fact, it exists no otherwise than in fiction or contem- 
plation of law, as the remaining or corresponding portion of the 
particular estate created under a discouti nuance, and instantly 
vanishes as soon as reduced into possession. Thus, if a man be 
seised of lauds in the right of his wife, and make a feoffment 
upon condition, and die ; and afterwards the heir enter upon the 
feoffee for the condition broken, the estate is no sooner vested, 
in him by the entry, than it instantly vanishes and vests in the 
wife. Co. Litt. 202, a. And see Litt. Sect. G32. 

(14) A Warranty is in the nature of an adjunct to an estate ; 
et €tccessorium sequUur suum principale. Thus, if A. infeoffs 
B. in tail, remainder to C. iu fee, with warranty, and afterwards 

makes a feoffment in fee, to K., K. cannot vouch A. to war- 
ranty. Why ? because the estate tail, to which the warranty" 
was originally auj^exed, is determined, and, consequently, be- 
tween A. and K. there is no privity. But though K. cannot 
vouch, he may nevertheless rehut A. supposing he should claim 
the laud against his own deed of warranty to B. ; for the war- 
ranty is still in force as an estoppel, and any seisin of the land, 
however tortious, is sufficient to give the feoffee the benefit of it. 
Co* Litt* 38fi* a. 

1 * 
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But, in Ike confidence that the foregoing illustrations 
have already sufficiently exemplified the method of ex^ 
pounding and commenting upon the doctrines in ques* 
tion, which, at the same time that it gets rid of every 
difficulty, ensures the desired proficiency in this course 
of study, I will not now pursue them any further. Their 
apparent minuteness may be excused by the interest 
which we confessedly all have in the result of the In- 
quiry; and if, in the mean time, they shall have served 
to demonstrate, that it is no impracticable undertaking 
to bring the learning of the Institute*’ within the reach 
of every intelligent student, they will have fully answered 
the general intention for which they have been produced. 
For my own part, I shall not have to regret the zeal 
which has prompted to their publication, nor will the stu- 
dious reader have misspent his time in the perusal of them. 

Upon a subject which has hitherto given rise to so much 
difference of opinion, even among professional men, it is 
not to be expected that either this, or any other plan of 
instruction that can be suggested, will meet with uhi- 
y,ersal concurrence and commendation. But, indepen- 
dently of every other argument in its favour, it is to be ob- 
served, that the very practice ‘•of discussing verbally,'* 
by which it is designed to be carried into effect, has its 
peculiar advantages. The information which is to be bad 
from any written commentary, however explicit or cir- 
cumdtancial, is by no tneans to be so speedily acquired, 
nor is it so likely to be retained in memory, as that which 
is communicated by word of mouth, and Inade the sub- 
ject of discussion between man and man. There is a mo- 
^ony attending retired study, by which the attention is 
apt to be fatigued, and the spirits exhausted ; while, on 
the contrary, the effect of oral communication is, to keep 
the mind upon the alert, and to render the understanding 
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more active. Tf any doubt presents itself, it Hiay be ,in* 
stanMy cleared up, every mistake corrected, every dif- 
ficulty set aside. Another advantage it lias, is, that of 
adapting itself in a peculiar degree to the respective abi- 
lities and proficiency of the learner. It is natural, that 
one man should be able to apprehend the drift, and to 
seize the points of an argument, much sooner than ano- 
ther; while that which is clear to one, to another will be 
often obscure or incomprehensible. But tliis inconveni- 
ence no longer exists under the proposed plan of in- 
struction, which renders the proficiency of the learner a 
matter of calculation, and capable of being reckoned 
upon with certainty; and which is so much the more 
important, in the present instance, as there is hardly a 
single chapter, or single page to be produced, through 
the whole Institute, which does not shew the necessity of 
thus explaining by verbal discussion, in order to render 
the doctrines that are contained in it. Intelligible and fa<» 
miliar to beginners (15). 

A concluding remark may be suggested, on the method 
of common placing the Institute. Among the numerous 
publications intended to facilitate the purposes of expe- 
ditious reference, the most generally preferred in the pro- 
fession is the well known digest of Chief Baron Co- 
myns. This very useful compilation,” (to use the 
words of an eminent commentator*) “ is equally ad- 
mirable for its great variety of matter, its compendious 
and accujrate expression, and the excellence of its me- 
thodical distribution.” Supposing then the student to 

X See the note 96. to Co. Lilt. 17. a. 


, (15) See the Appendix, prop. 20. 

r. 9 
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follow thei^ame plan of arrangement, I would have him, 
in the same manner, divide his common-place book into 
alphabetical titles, and regularly note, down therein, in its 
proper place and order, the sum of his each day’s collec- 
tion from the learning of the Institute (16). And this, 
t6o, is the plea which Lord Ch. J. Hale recommends, in 
his preface loRolle’s Abridgment; “for,” as he observes 
upon that occasion, “ the student may assure himself, 
though his memory be never so good, he will never be 
able to carry on a distinct serviceable memory of all or the 
greatest part of what he reads, without the help of some 
such method.” But I presume, with submission, that 
with the proposed alphabetical arrangement before him 
of the learning of the Institute, collected from his own 
particular reading and observation, instead of having eter- 
nally to recur to the unprofitable and insipid drudgery of 
index-hunting, he will never be at a loss, at any future 
period, to lay his hand upon whatever required doctrine 
or point in question he may happen to have occasion for. 
It is the peculiar advantage of the practice of discussing 
verbally, as recommended in the foregoing examples, to 
jender this both an easy and delightful study; and how 


(l6) In Mr. Cruise's •• Law of real Property,” wehavethe ad- 
vantage of a systematic distribution of the doctrines of the Insti- 
tute, relating to this branch of our jurisprudence, together with a 
methodical arrangement of their general principles, illustrated 
and supported by adjudged cases. But, as common- place books 
are chiefly val unable to those who make them, it may &ti1l be re- 
comftiiBnded to the student, to write down his own abstracts of 
what he reads, for th| reason which Lord Hale gives, in order 
to imprint them the more strongly upofi his memory ; consulting, at 
the same time, Mr. Cruise’s Digest, as he proceeds, by which he 
will And himself much assisted, and his labours infinitely 

abridged. • 

A- 
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infinitely more professional and commensurate with the 
wide range of so comprehensive and sublime ^ science, 
than to tack together the mere shreds and patches of a 
common-place book, from the scattered marginal refer- 
ences in Blackstone’s Commentaries! But there is also 
an inconvenience attached to this latter system, which is 
not unfrequently overlooked by “the many,’* until it be- 
comes too iate for it to be remedied. I mean, that, in 
consequence of having neglected the study of the Insti- 
tute, before commencing practitioners, they seldom^knovv 
how to help themselves to the right use of it afterwards, 
either in argument or by way of reference; for it is not 
by occasionally turning over the leaves of our Coke-Lit- 
tletoii, in the way of desultojy and conjectural reading, 
that we are able to reach the sense of those elaborate and 
profound theorems, but by drawing our principles of con- 
struction, in a regular and connected chain of reasoning, 
from the whole mass and body of the work as from one 
context. 

With respect to the professional student, there will nq 
doubt remain a great deal still to be done, before he will be* 
qualified for future practice; but, having mastered “ the In- 
stitute,” he will always have this grand advantage in his fa- 
vour, that, whatever may be the subdivision of the law, or 
distinct line of practice, to whiqh he intends particularly 
to apply, he will meet with no diflicuities which he is not 
prepared to surmount,-?— no obstacles to retard his pro- 
gress. £[aviiig the learning of the Institute^ he will every 
where find the way smooth before him, and every*path 
practicable. The learning of the luMitute will have ren-. 
dered every thing intelligible and easy to him (17). 


(17) The books which are recommended to the stu- 

dent, who intends to apply himself, prtM$t>a1ly, to the practict^ 
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In the remaining observations I have to offer, it will be 
considered how far the same plan of education deserves 
to be recommended in a general point of view, and has a 
claim to the attention, not of the student alone, but of 
every gentleman and scholar in the kingdom. In the ad- 
vice which Lord Ch. J. Reeve gives to his nephew, he 


of the courts of common law, and at nisi prius, are, besides 
Blnckstone's Commentaries, and Lord Coke's Commentaries 
upon Littleton's Tenures, Wood's Institutes, Finch on the 
Common Law, Wright's Tenures, Plowden's Commentaries, 
Lord Hale's History of the Common Law, Gilbert’s Tenures, 
Gilbert’s History of the Courts, Feurne on Contingent Re- 
mainders, the Term Reports, &c. &c.; he will also have to 
peruse, at the same time, for the study of the law of nisi 
prius, Buller's Introduction, Selwyn’s Law of Nisi Prius, 
Gilbert's Law of Evidence, Park's Law of Insurances, 
and so forth; and, in order to become acquainted with 
the practical forms,— Boote’s History of a Suit, Tidd’s Prac- 
tice, Lord Coke's Entries, and some other books of the same 
description. If his views are directed to the practice of the 
^courts of equity, namely the Courts of Chancery and Exche- 
quer, it will be necessary to add to the preceediug course of 
reading, Fonblanque’s Treatise of Equity, Peere William’s Re- 
ports, Mitford's (now Lord Redesdale) Chancery Pleadings, 
Maddock's Principles and Practice of the Court of Chancery, 
and the Practical Register. There is also another course of 
reading for the study of crown law, for which tlie books, 
usually recommended, are. Lord Coke's Third Institute, Ple&s 
of the Crown by Hale, Hawkins, Ond East; Starkie on Cri- 
minal Pleading; Leech's Crown Cases, and so forth. And, lastly, 
as a qualification for practice at the quarter sessions, and in 
prder to become acquainted with justiciary proceedings, the 
student will have occasion to consult the settlement cases re- 
ported by Salkeld, Strange, Durnford and East, and other 
fommon-law reporters, and also Bolt's Poor Laws, Fielding’^ 
pffice of Constable, ahd Burn>or Williams’s Juitice ! 
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thus briefly enumerates the objects for which this brflincli 
of instruction is chiefly valuable;— “ 1. to obtain precise 
ideas of the terms and general meaning of the law; 2. to 
learn the general reason whereupon the law is founded ; 
3. from some authentic system, to collect the great lead- 
ing points of the law in their natural order, as the first 
lu ads or divisions of our future inquiry; and, 4. to collect 
the several particular points, and arrange them under their 
generals, as they occur, and as we find we can most easily 
digest them.” >^'ow, upon the system of explaining by 
verbal discussion, as recommended in the foregoing ex- 
amples, J have no hesitation in pronouncing the Institute 
to l)e hilly sufficient to answer all these pinposes. Not- 
withstanding the seeming objections that have been 
raised against it, notwithstancliiig its antiquated style, its 
gothic structure, its difficult and often ilark approaches, 
and the revolving seasons that have tempestuously rolled 
over it, it still stands the same mighty edifice, unrivalled 
and alone. 

As in the fields, with CA^esT bounty spread, 
Uprearssorne ancient oak his reverend head; 

Chaplets and sacred gifts his boughs adorn. 

And spoils of war, by mighty heroes won ; 

But, the first vigour of his root now gone, 

He stands dependent on bis weight alone. 

All bare, his naked branches are display’d. 

And, with his leafless trunk, he forms a shade. 

Yet tho’ the winds, his ruin daily threat, 

As every blast woufd heave him from his seat; 

Tho* thousand fairer trees the field supplies, 

That rich ill youthful verdure round him rise. 

Fixed ill his ancient seat, he yields to none, 

And wears the honours of the grove “alone.” 



ON 


THE SCIENCE OF THE LAW, 


PART IV. 


Major euim haereditaa venit unicuique nostrum a jure et 
legibus quam k parentibus. 

A FOURTH and last subject for our consideration, and 
which I trust will not be out of pl?ice here, or foreign to 
our present Inquiry, is that of the advantages of this 
ctKtrseof study, as a plan of education to be recommended 
in general to every liberal. sdiolar, let his future profes- 
sion or particular scheme of life be what it may. In fact, 
there is no point of view in which the very agitation^of a 
question of this nature can be otherwise than useful. It 
necessarily leads to information of which it often unex- 
pectedly opens to new sources. 'The understanding is no 
sooner enlightened upon one point of learning than it be- 
comes prepared for another; every new idea which it re- 
ceives, is at once an increase o%its acquired stock of 
knowledge, and supplies it with new powers for further 
investigatiori. I should not, however, have ()een led by 
these reflectipns alone into the observations which fol- 
low, if it were not also with the hope, that they may 
serve as directions to that respectable and numerous class 
of readers who are equally penetrated with a sense of the 
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obligation they are under, to become acquainted with this 
brand) of useful instruction, though ut the same time they 
have no intention to make it their profession. 

One of the most obvious and natural conclusions to be 
drawn, whether from history or from the occurrences of 
active life, is that of the expediency of a comprehensive 
theoretical knowledge of the nature of the laws and con- 
stitution of our c ountry. This is, indeed, a species of 
information which has been deservedly considered among 
the principal accomplishments of a gentleman; and yet 
it has been observed, to the reproach of the gentlemen 
of this country, “that they were formerly more remark- 
ably deficient in it than those of all Europe besides.” 
Blac kstone, from whom I venture to repeat this remark, 
proceeds to observe, that “ in most of the nations of the 
continent, where the civil or imperial law, under difl’er- 
ent modifications, is closely interwoven with the muni- 
cipal law of the land, no gentleman, or at least no scho- 
lar, thinks his education is completed till he has attencMi 
a course or two of lectures, both upon the institutes of 
Justinian, and the local constitutions of his native soil, 
under the very eminent professors who abound in their 
several universities*.” 

An encomium so flattering on the one hand, and an 
imputation so discreditable on the other, are perhaps, in 
some measure, to be explained by the reflection, that, at 
the period alluded to^^ihe continent was divided into 
many flourishing and happy states, whose independent 
and equally-balanced governments, seemed to vie with 
each other in doing justice to the principles of social 
union and civilization ; they were so many sanctuaries^ 


a Bl. Comma. Introd. p. 4. 
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which afforded an asylum to the unprotected, and a re- 
fuge to the persecuted from oppression. Another grand 
benefit which also flowed from this distribution of the 
principal population of Europe into so many distinct in- 
dependent sovereignties, was that of the “ liberty of tlie 
press;” while the public opinion, which naturally grow 
out of it, by extending the empire of reason and of truth, 
ensured the progressive advancement of public happiness 
and virtue. They were these first causes, while they were 
yet in their infancy in this country, that, in the lap of 
those equally-balanced governments, rendered an impulse 
unknown before to the cultivation of letters and the pro- 
motion of useful learning. Political independence na- 
turally gave birth to that of talents, and excited the spi- 
rit of emulation. With the desire of instruction, the op- 
portunities of education were multiplied, and thus, un- 
der happier circumstances, and at a period far different 
from the present, our neighbours of the continent may 
have had, perhaps, the start of us, like the “ precursors” 
o^’the Roman foot-race, in handing about the torch that 
was to illumine the moral world, and to dissipate the last 
lingering shades of superstition and slavish ignorance. 

But, in the midst of this fair perspective of the ad- 
vancement, not of learning alone, but of all the liberal 
and polite arts upon the continent, there arose that 
political and moral phenomenon,'^ a mighty and civilised 
people formed into an artificial horde of banditti; 
throwing off all the restraints which have hitherto in- 
fluenced men in sociol life, displaying a savage valour 
directed by a sanguinary spirit, forming rapine and de- 
struction into a system, and seemingly engaged in no less 
than a conspiracy to exterminate from the face of the 
earth, all honopr, humanity, justice, and religion.” From 
the period of that monster-breeding revolution, of which 
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the detestable impression has been hitherto perpetuated 
by the indiscriminating control of military conscription, 
we lose even the traces of what was once the “ genius*’ 
of “ civil education” upon ** the continen-t.” A melan- 
choly picture might be drawn of the results of these in- 
explicable dispensations of divine Providence: the public 
mind uimerved and without energy, — the organs of public 
opinion tumihilated, — the public feeling venting itself in 
unavailing curses, “ not loud but deep,” — and the uses of 
education become unprotitable, and full of danger to the 
possessor! 


M ^ So Violence 
Proceeded, and Oppression, and Sword-law 
Thro’ all the land, and refuge none was found. (1) 

From a scene like this, when' we turn our attention to 
that which happily presents itself in our own country. 


( I ) The restoration of the ancient dynasty in France, has hap- 
pily produced a wouderful change in the state of the continent 
since these reflections were written. The uiioftendiiig citizens 
are not arrested and immured in diingepiis, as they formerly 
were, for having incurred the suspicion of the tyrant; they are 
no longer at the mercy of an insolent and rapacious soldiery ; 
and the youth are not dragged from their seminal ies of educa- 
tion, from their counting-houses, and from agriculture, to All up 
the rai^ks of military conscription. But, although the causes of 
the degenerated state of the public mind and character, have al- 
ready ceased to exist, this is by no means the case with respect to 
the effect which they have every where operated. The public 
opinion must have time to revive, the public feeling to regenerate, 
and our neighbours of the continent to become again, the 
mighty and cioilised people f even under the ^ild Government 
•f their legitimate sovjereigns of the house of Bourbon ! 
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and contemplate with the veneration and gratitude which 
they must naturally excite in us, the dear and invaluable 
privileges and advantageous and dignified prerogatives of 
British subjects, — it would argue, indeed, a strange per- 
versity of understanding, if, in the midst of these inesti- 
mable blessings, (unknown but in our own country, and 
hitherto beyond the reach of every other nation,) we 
could feel ourselves indifferent to the constitution under 
which they are derived, and strangers to the laws by 
which they are so wisely regulated and preserved. Under 
arbitrary or despotic governments, the privileges of the 
subject are often better not ascertained, which it be- 
comes politically a crime to vindicate ; but here, on 
the contrary, where the supreme power is no longer 
terrible but to the delinquent who has set the laws of 
his country at defiance, this species of instruction is in- 
separably interwoven with, and is essentially a.sort of ne- 
cessary introduction to, every principal public function 
and duty in society: it rises from speculative into prac- 
tTCal, and administers to all the great purposes of active 
life; it informs the understanding of the patriot, directs 
the discretion of the magistrate, and is a guide to the 
statesman and the legislator. So much more peculiarly, 
in our own instance, does the knowledge of the local con- 
stitutions of our native land, form a principal and indis- 
pensable part of liberal and polite learning; and, there- 
fore, “ no gentleman, or at least no scholar, ought to 
think his education is completed without it.” 

But the expediency of an application to this course'^of 
study, on the part of those who have no intention to fol- 
low the law as a profession, is not only incumbent upon 
every gentleman in the kingdom, as a* private duty; it is 
also matter of 4i;eneral concern^ and is founded in the 
highest political considerations. The melioration of the 
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condftion of men, in their social state, has been always 
the infallible result of the combined activity and talents 
of those who constitute what may be called the** thinking 
aggregate*' of the community. From them the sense of 
duty is derived which informs the “conscience** of a na- 
tion, and gives to public opinion its proper tone and 
energy : they insensibly enlighten and enlarge the public 
understanding; they cherish and invigorate the feelings^ 
of patriotism, communicate activity to the wheels of go- 
vernment, and are at once the main-spring and the rally- 
ing point of whatever is calculated to promote the com- 
mon weal and interest. We have here then a distinct 
point of view in which the dissemination of instruction, 
and especially of that most useful branch of it, “ the 
knowledge of the laws and constitution of our country,** 
contributes powerfully to influence our political condi- 
tion and well-being in the rank of nations. Liberty, like 
empire, is maintained by the same arts by which it was 
acquired. This noblest inheritance of mankind has been 
traiisinitttd to us by our ancestors, to be by ours ejyes , 
transmitted, if not augmented and improved, at least 
without deterioration, to our posterity. And how, but by 
diligently looking into the nature and condition of the 
trust, can we be ever qualified to act with fidelity in the 
^execution of it? This is an obligation which, in con- 
science, and upon every principle of honour and honesty, 
we are all bound to perform. 

Neither, again, is there any other class in society to 
which these observations are more strictly applicable, 
than our gentlemen of independent estates and fortune, 
who are said to be at once “ the most useful, as well as 
the most considerable body, in the nation, and whom even 
to suppose ignorant of this branch of learning, is treated, 
by the celebrated Locke, as a strange absurdity. There 
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are men who, from their personal insignificance of cha- 
racter, are below the dignity of reproof; the obscurity 
which circumscribes their exertions, throws a veil over 
their deficiencies, and screens them from observation. 
But it is far otherwise with respect to those whom hap- 
pier circumstances have raised to the higher walks of life, 
and who have, consequently, pretensions, whether from 
birth or fortune, to be advanced to the most honourable 
functions of magistracy and legislation. In a situation 
of this kind, the man whose education has been neglected 
or ill-directed, may unwittingly become the instrument 
of the most serious mischiefs to the community. It was, 
upon this principle, a law among the Athenians, that 
they who took upon themselves to become the advisers 
and directors in the public administration of the aff airs of 
the government, should be subjected to this alternative, 
“ that if their counsels or services were such as to be 
eventually approved, they were to be rewarded for them; 
but, if otherwise, then to incur the same punishment as 
iu^be case of wilful and premeditated delinquency^’ 
They held, that the maxim which of all others conduces 
most actively to the stability and glory of an empire, is 
“ the responsibility of the deputed guardians of its in- 
terests.” 

Our common law has, likewise, in much the same 
spirit, disqualified certain persons from taking any estate 
in some particular things ; as, If an office, either of the 
grant of the king, or a subject which concerns the admi- 
nistration, proceeding, or execution of justice, or the 
king’s revenue, or the common-wealth, or the interest, 
benefit, or’ safety of the subject, or the lik^ ; if these, or 
any of them, be granted to a man who is inexpert, and 


b Detujsthcaes de fali4 Legalione, p. 309. 
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hath no skill and science to exercise or execute the same, 
the grant is void, and the party disabled by law, and 
ren<lered incapable to take the same, pro commodo regis 
- et popuh which is worthy to be known, (says Lord 
Coke,) and more worthy to be put in due execution". 
It is thus, the wisdom of our law has set a barrier to the 
advancement of incapable and unskilful persbns, and such 
as have no knowledge of the local constitutions of their 
native land, even in those situations of life which do but 
partially alfecL the interests and well-being of the com- 
munity; how much more, then, is the same incapacity, 
the same unskilfuiness and want of constitutional informa- 
tion, inexcusable in magistrates and legislators ! 

This pregnant subject of argument and expostulation 
has been repeatedly animadverted upon by many of our 
most admired writers. Blackstone, among others, has 
forcibly reminded the gentlemen, of whom I am now 
speaking, “ that if they are honourably distinguished 
from the rest of their fellow-subjects, it is not merely thg] ^ 
they may privilege their persons, their estates, and their 
domestics, — that they may list under party-banners, 
may grant or withhold supplies, may vote with or vote 
against a popular or unpopular administration ; but upon 
considerations far more interesting and important. They 
are the guardians of the English constitution, — the ma- 
kers, repealers, and interpreters of the English laws; 
delegated to watch, to check, and to avert every danger- 
ous inno^vation ; to propose, to adopt, and to cherish every 
solid and well-weighed improvement; bound by every tic 
of nature, of honour, and of religion, to tranamif that con- 
stitution and those laws to their posterity, amended if 
possible, at least without deterioration. And how un- 


c Co. Litt. 3 . b. Ibid 334 . a. 
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becoming must it appear, in a member of the legislature, 
to vote for a new law, who is utterly ignorant of the old! 
What kind of interpretation can he be expected to give, 
who is a stranger to the text upon which he comments’* ?*' 

It is true, that an attentive perusal of Blackstone’s 
Comtnentaries has been generally held, of late years, to 
be a constituent part of the learning of our universities ; so 
that ** no gentleman, or at least no scholar, thinks his edu- 
cation is completed without it.” But, if the object of this 
course of study is to teach gentlemen the constitution and 
character of the law, to disclose the theory of its princi- 
ples, to explain the nature of the arguments and the 
reasons of judicial decision in general, and, above all, to 
inform and discipline the understanding, to impart the 
skill to investigate, the ability to discern, the prompti- 
tude to discuss, — I would certainly recommend, for all 
these purposes, the reading, not of Blackstone*s Commen- 
taries, but of Lord Coke’s Commentaries upon Little- 
Tenures. When engaged in the prosecution of such 
Important and useful instruction, why stop at the ne plus 
ultrci of Blackstone’s Commentaries ? Interested as they 
are, in collecting the ore of science, why not begin at 
once upon thef Institute, which contains all the richest 
and the deepest veins of it? In the Institute, Lord Coke 
brings us at once upon the matter and the substance of 
the law. Embracing, with a giant’s grasp, the collected 
principles of the w'hole circle of the science, he deals 
with us as nature does in forming a flower or any other of 
her productions, rudimenta partium omnium simul pant et 
produczV,— he unfolds altogether and at once the whole 
system and the^ rudimetits of all the parts. In a word, he 
ihrow's open wide the gate, that all who have it at heart 


4 Bl. Catnms. Introd. p. 9 . 



to be acquainted with the laws and constitution of their 
country, may enter in. 

\ 

But there is likewise another point of view, in Which 
the study of the Institute deserves the attention of every 
gentleman and scholar in the kingdom; and, notwith- 
standing the reverence I entertain for whatever has been 
sanctioned by the practices of our universities, I have no 
hesitation in affirming it to be, in this respect, a prefera- 
ble study to that of Aristotle; I mean for “ the exercise” 
and “ discipline” of “ the” reasoning “ powers.” 

For, in the first place, it is to be observed of Littleton’s 
Tenures, that, independently of their acknowledged in- 
trinsic authority upon points of law, they afford, like- 
wise, a complete specimen of that sort of institutional 
merit, which consists in uniting simplicity with preci- 
sion, and in preserving an orderly and perspicuous dis- 
tribution through a series of the closest, and most pro- 
found reasoning. Upon points of law, indeed, no other 
legal authority is usually cited in our courts of justice, 
either with more approbation or with greater deference.* 
But Littleton’s chief excellence, as an institutional writer, 
and which, in my humble opinion, renders the study of 
his doctrines an infinitely important object of education, 
in the scheme of liberal and polite learning in general, 
consists in the point and perspicuity of his conclusions, 
and the propriety and precision of his language. Cha- 
racteristically definite and argumentative in his manner of 
expression, he keeps up that constant train of close and 
sound logic, that inexhaustible flow of chastened and 
continuous reasoning, which alone gives dignity to learn- 
ing, and distinguishes and graces the liberal scholar. In 
the words of his great commentator, he teacheth a man 
not only, by just argument, to conclude the matter in 
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question^ but to discern between truth and falsehood^ and 
to use a good method in his study, and probably (with 
apt proofs and arguments) to speak to any legal question^ 

Nec facundia deserit hunc nec lucidus ordo. 

On the other hand, 1 do not mean to call the principal 
merits of Aristotle into question;—! own the prodi- 
gious universality of his learning, and would be the last to 
commit such literary sacrilege as to profane the altars and 
the statues, which, by the concurrence of all the learned 
in every age and country, have been erected, a well-earned 
tribute, to his memory. But I apprehend it to be by no 
means in derogation of these sentiipents, when I assert, 
with submission, that he does not possess, in the same 
degree with Littleton, the collateral merit (if I may so 
call it)of instructing as well in the manner as in the matter 
of his communications ; for, independently of the Greek 
text, by which the attention of the reader must be al- 
^wjiys necessarily much distracted, he expresses himself 
with a sort of affectation, which, in many instances, has 
the air of embarrassment, and often degenerates into ob- 
scurity. Perhaps the fact may be, tl^at from an over- 
weening fondness to make us think for Purselves, he 
not unusually leaves us so much to guess at, that we 
remain completely in the dark. In his analytics, for in- 
stance, in which he professes to teach the whole art of 
syllogistic reasoning, how seldom is it that we can flatter 
ourselves we understand the whole of what he^intends ; 
and as to his book of categories, it might confessedly 
have been comprised in as many lines as there are pages. 
It is likewise a principal objection to bis ethics or 
moral doctrines, that his views are too general, and his 
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propositions much too metaphysical ; and hence also are 
they distinguished by asortofsterilejejunecharacter.which 
ofTers us nothing to return to when we have once read 
them ; being calculated rather to charge the memory than 
to produce any sensible change in our way of thinking. 

I conclude, that “ the Tenures” are, therefore, (gene- 
rally speaking,} a better book than ” the Analytics” and 
‘*the Catagories,” for exercising and disciplining the 
reasoning powers, and, 1 apprehend, it will be readily 
conceded by all parties, that if we must necessarily be 
ignorant either of the one or of the other, it is far better 
that we should be strangers to the Ethics of Aristotle, 
than to that which Aristotle himself describes to be the 
principal and most useful branch of Ethics, the know- 
ledge of the laws and constitution of our country.” 

There is, however, a wide distinction to be taken be- 
tween the labours of the professional and of the unpro- 
fessional student; for, according to those well-known 
words of Fortescue, ** it will not be necessary for a gen- 
tleman, as such, to examine, with a close application, the 
critical niceties of the law. It will fully be sufficient, 
and he may well enough be denominated a lawyer, if, 
under the instruction of a master, he traces up the prin- 
ciples and grounds of the law, even to their original ele- 
ments. Therefore, in% veiy short period, and with very 
little labour, he may be sufficiently informed of the laws of 
hi^ country, if he will but apply bis mind in good earnest 
fb receive and apprehend them. For though such know- 
ledge as is necessary for a judge, is hardly to be acquired 
by the lucubrations of twenty year8,yet, with a genius of 
tolerable perspicacity, that knowledge which is fit for a 
person of^irth and condition, may be learned in a single 
year, without neglecting his other employments.” 

' v* - m3 
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But the Budent who inteiids^to follow the practice of 
the law, has not exactly the same encouraging perspect- 
ive before him of the end of his future labours. Of him 
it will be expected, that having made himself completely 
master of the Institute, he is become the possessor of the 
whole stock of legal learning which is contained in it; 
that, having proceeded regularly through the solution of 
its many thousand theorems, he is consequently prepared, 
and qualified upon so many thousaifd distinct questions, 
whether for decision or discussion. There is no pitiful 
calculation to be made of the quantum of what must ne- 
cessarily fall within the line of future practice, to which 
he intends particularly to apply. On the contrary, it is 
the business of the professional student to read every 
thing, and his duty to be acquainted with every thing. 
A lawyer, in the abstract, is a sort of solecism ; a being 
to be compared to the unskilful statuary described by the 
Roman Satirist, who could only work at particular parts 
of the statue 

Infelix operse sumn]4,quia ponere totum 

Nesciet, 

For my own part, from what I have been able to col- 
lect upon this most interesting and important subject, I 
apprehend it’ to' be quite a new practice, that of subdi- 
viding the profession into so mail^ distinct disconnected 
branches, as it forms at this day a principal feature in our 
modern system of educating and forming lawyers. How 
far, indeed, it may have its advantages within a certain 
point, and in relation to mere pnictical convenience, it 
is not for me to determine; but I do, indeed, affirm, with 
confidence, that it certainly ought never to be adopted as 
a rule of education, without the utmost caution and re- 

vi^fve. 



It is only in mechanics that the division of labour is 
either expedient or profitable. When appled to science^ 
its operation becomes defective and prejudicial; ithabi- ' 
tually narrows and contracts the mind in its accustomed 
researches, impedes tlie execution of its noblest faculties, 
reduces it to abstract and confined views of tbingS| and 
renders it ultimately incapable of attaining to that com- 
prehensive and masterly reach of intellect, which, by 
bringing the remotest consequences within its command- 
ing purview, is able to descend to the minutest objects, 
or to discuss the grandest difficulties, with equal facility 
and discernment. 

And now, by way of concluding these observations, I 
will beg leave to remark, that it is not upon fhe strength 
of what happens to come within my own knowledge 
alone, that I presume to rely for il)c subsisting propriety 
of them ; they stand upon authorities far more weighty 
and unquestionable, A very decided o|>inion upon this 
subject has been repeatedly and publicly expressedJj^-«„., 
many of our ablest judges, and those v/ho have. had the 
most confirmed experience in practice. If 1 may bp 
allowed to mention any one in particular, where all 
are entitled to our unreserved and respectful defer- 
ence, there is hardly a lawyer (I believe) . in West- 
minster HaH, who is aware that this was the constant 
theme of animadverJIRj' and regret with our late chief 
justice of the Court of King’s Bench, Lord Kenyon. 

The learning of the Institute, in which he had so largely 
and deeply laid the foundations of his ovirn education, he 
always strenuously recommended as an institute of edu- 
cation to others; and deprecated, in the terms, 

the unscientific practice of originating the study of the 
law (as it seems was beginning about that period to be- 
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come the fashion) in copying precedents in an office, and 
in filling up the marginal references in Blackstone’s Com- 
mentaries. 

The profession of the law, is that, of all others, which 
imposes the most extensive obligations upon those who 
have had the confidence to make choice of it ; and, indeed, 
there is no other path of life in which the unassumed su- 
periority of individual merit is more conspicuously dis- 
tinguished, according to the respective abilities of the par- 
ties. The laurels that grow within these precincts, are to 
be gathered with no vulgar hands; they resist the unhal- 
lowed grasp, like the golden branch with which the hero 
of the £neid threw open the adamantine gates that led to 
Elysium. If I may carry on the same metaphor, ** the ex- 
perience of nearly two centuries, has pointed out to us the 
sacred tree from which " the golden branch” is to be ob- 
tained, and the veinerable Manes of the departed Sages of 
the law, with solemn admonition, direct the approaches 
“io^t.” But there is no need, in order to recommend this 
course of study, to resort to the language of enthusiasm. 
Having entered minutely (as I have done) into the ex- 
planation of its merits, and having illustrated the way of 
completing it in the course of a single year, I leave it to 
the honourable testimony which has been borne to it by 
our learned judge, ** that it j|||t once the best, the 
easiest, and the shortest way oRducating and forming 
men to be lawyers, with a view either to the Bar, the 
Senate, or the duties of Magistracy.'* 
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It is then only we are said to know the law, when we 
apprehend the reason of the law, and when we can so far bring 
the reason of the law to oar natural reason, that we perfectly 
comprehend it as our own.** Co. Litt. 394. b. 
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PROPOSITION I. 

Of the Distinction which the Common Law takes between 
feudal and commercial^ with respect to the Descent or ® 
Alienation of real or landed Property. 

Every alienation or conveyance of ISTrthrti^roperty 
which is originally of a “ feiidar* nature, is in a legal 
sense to be construed stricti juris ; but where the con- 
veyance is originally^* commercial in its nature, it is to 
be construed liberally. As for example: in conveyances 
at the common law, by deed, the insertion of the word 
heirs is necessary, in order to pass the inheritance to a 
purchaser; but there is no such formality required in 
the case of a devise*; the reason of this distinction is 
as follows. Upon the introduction of the feudal tenures 
into England, in the reign of William the Norman, it 
became a settled maxim or rule of law, *' that the ulti- 
mate reversion of all the landed property in the Kingdom 
vested in the king.” Having assented to this fundamental 
feudal constitution as the basis of military discipline, our 
ancestors obliged themselves, by an oath of fealty, to 
hold their lands of him as their original proprietor, and 
to do ttie same homage for them, (in support of his title 
and in defence of his territory,) as if they had really re- 
ceived them from his bounty. Afterwards, subordinate 
infeudations , began to be granted out upon the same prin* 
ciple : the tenant became the vassal of the lord of whom 


s Co. Litt.0. b. 
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he held his estate; and his personal services, when called 
upon, were made the condition or consideration of the 
tenure. We have here, then, the original meaning of the 
word fee, feud, or feif, which was indifferently given to 
those estates, not as at this day, in reference to their 
duration or quantity, but to denote their stipendiary or 
feudal quality; and, as the consideration upon which the 
estate was granted was personal, (the personal ability of 
the feudatory to serve in war,) the presumption, there- 
fore, naturally arose, that the grant was intended to be 
confined to the life-time of the grantee alone, where it 
was not expressly declared otherwise. By the sarhe rule, 
then, if A. grants an estate by deed, that is to say by deed 
of livery of seinn^ to B. in fee, or to B. for ever, or to B. 
and his assigns for ever,^it follows, that, in all these cases, 
B. shall take an estate for life only, and not the inherit- 
ahce, because of the want of the word heirs. For, con- 
veyances, by deed, derive their whole effect from the pub- 
lic act or deed of delivering seisin or corporal possession 
of the land, which, in substance, is no other than the ori- 
ginal feudal ceremony of investiture ; and, therefore, the 
fprm of the conveyance being feudal, the principles of its 
construction are held to be equally so. Modus dat legem 
donationi {1). 


(1) The statute of frauds enacts, that, in all such cases, there 
must now be a deed in writing; but this has made no alteration 
in the construction of these conveyances. It is still by the deed 
of livery of seibiti*’ the land passes, and hot by the deed “ in 
writing.” The nature of the conveyance is not altered: non 
guod scriptum est sed quod factum est inspicitur. And this is the 
reason why the livery is usually endorsed,' together with the 
naines of the witnesses, upon the back of the deed; for the land 
■passes by the livery, and. without it the feoffee has only an estate 
at will. Co. Litt. 48. a. Ibid. 59. b. 
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But why, then, do we not adhere to the same princi- 
ples in the construction of conveyances by devise? 


We have seen that a feoffment, at the common law, by 
deed, is of no avail, without the specific act or ceremony 
of livery of seisin; and this was, during the feudal times, 
for two reasons: first, that it might appear against whom 
the praecipe was to be brought, in the case of a disputed 
title; and, secondly, that the lord might run no risk of 
being defrauded of his fines and services. But, it is evi- 
dent, that these reasons did not apply where there was 
no livery, as in the case of uses for instance (9); for, the 


(2) Uses were the invention of very early times, from motives 
of fraud, fear, or convenience. First, of fraud : as, if A. havingan 
infant son B. made a feoffment to C. to the use of B.; upon A’s 
death the lord was defrauded of those grand fruits of military te- 
nure, wardship, and marriage ; and, if A. died without heir, the 
lord was further defrauded of his escheat. Again, where awtc- 
nant had a defective title, he had only to infeoff another to his 
use; and if, ^fterw^rds, a prcecipe quod reddat was brought^ 
against him, he could plead non tenet; for the praecipe lay only 
against the actual tenant of the freehold, till the statute 1 H. 7. 
c. 1. which gave it against iki^pemor of the profits. It was thus, 
too, the statutes of mortmain were used to be avoided by in- 
feoffiiig trustees to the useo^ the convent, when infeofHng the con- 
vent would have been a forfeiture. Secondly, of fear; and not 
only the fear of being impleaded in a real action, but also the fear 
of confiscation, which was always a v^ry powerful motive in those 
troublesome times, when attainders were so frequent. (See Co. 
Litt. 27 ^. a.) Thirdly, of convenience ; for, by infeofiing to uses, 
they made their estates mouldable to the various purposes of 
raising portions for younger children, of creating contingent re- 
mainders, of limiting future or springing uses, and of devising 
by will, which, by ibe common law, they could not do, but only 
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use being granted distinct from the possession, no fines 
or services could attach to it, neither was the cestui qui 
use liable to the praecipe in the case of a disputed title. 
Now, if we apply the same reasoning to limitations by 
devise, we shall find them to be precisely within the 
same exception ; for, not taking effect till after the de- 
cease of the testator, they can enure no otherwise than 
by way of declaration of the use, to which the seisin is 
afterwards silently executed by the statute (27 H. VIII. 
c. 10.) of uses. Therefore, because these devised estates 
are in their nature analogous to uses, and not to feoff- 
ments, they are allowed to operate as uses, and are re- 
viewed with the same latitude of construction. Accord- 
ingly* it A. devises to B. for ever, or to B. and his assigns 
for ever, B. shall take the inheritance or fee simple, 
though the word “ heirs” was not mentioned ; for the word 
forever is a word of perpetuity, and sufficiently ascertains 
the testator's meaning; and the legal strictness, arising 


in certain places by the custom. Adapted to these various con- 
siderations, limitations by way of use were beginning to be ge- 
•nerally resorted to tbrongh the kingdom, when Henry VIII. 
from the idea of his being thus defrauded (as he called it) of his 
feudal services, prevailed upon his parliament to pass the statute 
of uses (27 H. 8. c. 10.) which enacts, that the seisin shall be exe- 
cuted to the use by the mere operation of law, thereby making 
the fmin and the use convertible terms. It is, however, to be 
observed, that this has introduced no other material change in 
conveyancing than the addition of a trust, or, as Lord Fardwicke 
emphatically expresses it, just three words more. For, instead 
of A. infeoffing to C. as formerly, to the use of B. &c. he now 
infeoflis C. to the use of him and his heirs intrust for B.; and the 
statute having once operated to convey the legal estate from A- 
to C. its operation is held to be spent, so that it cannot operate a 
second time. See the note (231) to Co, Lilt 271. b. 
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from the feudal rules and maxims with respect to feoff- 
mentSf is not to be regarded in this instance, for the 
reasons already mentioned. 

Again, let us take the well-known rule of law respecting 
the reservation of rent, — that rent reserved upon a lease 
derived out of a freehold, though reserved by the lessor to 
himself and his executors, shall go upon his decease to his 
heir, and not to his executor; and so ^ comerso^ if the lease 
upon which the rent has been reserved was derived out of 
a chattel, the executor shall have it, and not the heir, not- 
withstanding the lessor may have expressly reserved it 
to himself and his heirs, and not to himself and his exe- 
cutors 

The distinction which the common law takes between 
feudal and commercial, with respect to the descent or 
alienation of real or landed property, has been attempted 
to be elucidated in the foregoing proposition, as it con- 
cerns the form of the conveyance. We have, in the ftro- 
seiit instance, to consider it as it applies to the quality of 
the estate. ' ^ 

It has been already remarked, that the constitution of 
feudal tenure was introduced into this kingdom, and be- 
came a part of the common law of landed property, at a 
very early period of our history. By the rules of succes- 
sion, as they were consequently then framed upon feudal 
principles, the descent of lands was restricted, by the 
course of the common law, to those alone who were of 
the blood of the feudatory or first purchaser. It was pre- 
sumed, that the fidelity of the ancestor would survive in 
his descendants, and be hereditary in his family ; and, per- 


S Co. Litt. 47. a. Aod tee Saandera, 8 . pt. 8 . c. 99. 
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haps, too, that he might naturally transmit to his pos<> 
tenty his personal ability to serve in war, which was the 
principal condition of feudal tenure in general. 

An estate thus constituted, and which could no other- 
wise he created tliuii by the feudal ceremony of investiture, 
or public and solemn act of livery of seisin, was denomi- 
nate d. a freeiiold. and be who had this species of seisin, 
wliich wa 8 alway 9 /<f>r life at least, was called the tenant; a 
term which appears to have been then used, not as at this 
day, to signify iiidifterently the tenant in possession, whe- 
tlier tenant for life or years, but to denote the proper tenant 
of the freehold, who was likewise tenant to the praecipe, 
and tile ostensible person to whom the lord was to look for 
the dfsc harge of his fines and services. Let us suppose, 
then, that such tenant of the freehold makes a lease for 
years, reserving rent to himself and his executors, and 
dies: now, by the course of the common law, the rever- 
sion descends to the heir and not to the executor; but if 
the executor could claim the rent, distinct from the rever- 
sion, then would the rent go in one direction, and the re- 
version in another; which would be "creating a double 
tenure, contrary to the statute (18 Ed. I.) of subin-' 
leudations. ki as much then, as the heir is entitled to 
the reversion by descent, so also shall he have the rent 
as an incident thereto; for we have seen that the rever- 
sion and the rent cannot go in different directions ; and, 
therefore, the law says, the reversion, which is the 
cipal; shall draw after it the rent, which is buMhe 
dent. The maxim is, accessorium sequitur suum princi*^ 
pale, rion ducit. 

Oq the other hand, estates which were less than free- 
hold, as leases for year$ of every description, and which 
even to this day come under the general denomination 
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of chattels, were considered, under the feudal system, to 
be of little or no value; their tenure being of that preca- 
rious nature, that, till the 21st of Henry VllL the free- 
holder had the power of defeating them, at any time, by 
a common recovery (3.) And, because these inferior te- 
nants were not considered to have any property of their 
own in the land, but only an interest in the estate, as the 
bailiffs or farmers of the freeholder, their interest was 
allowed to vest upon their decease in their executors, 
like the stock upon the farm, and other personal goods 
and chattels in general; the heir having no more to 
do with these, than the executor has with the free- 
hold (4). By the same rule, then, as the reversion 
expectant upon the determination of a lease derived 
out of a chattel, shall go as a chattel to the executor, 
in exclusion of thd heir, so likewise shall the reserved 
rent (if any) as an incident thereto; and no stipula- 
tion to the contrary can give it a different direction ; 

- " ■ — — ir 

^ (3) The termor could not falsify a coy i nous recovery of the 
freehold before the stat. 21 H, 6. c. 13. because he could not 
have the thing to be recovered. Co Litt. 46 . a. 

(4) It is for this reason that the covenants in leases are re- 
quired to be made with the heirs and assigns of the lessor, where 
he is himself the owner of the inheritance; but where he is only 
the lessee of the proprietor of the estate, then with his executors 
andj^ministrators. For the same reason, where ^ term for 
yeiilmili devised, the devisee cannot enter without the consent of 
the executor. For the devisee, in that case, takes as legatee of 
a chattel, out of which the executor is bound to see that all the 
debts are paid before the legacies: the default of which would 
be a devastavit, and make him liable de bonis propriis. But 
with the freehold, the executor has no right to intermeddle/ccmii^ 
qudsuprd* Co* Litt. 111. a. Ibid. 388. a. 
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for a condition which contravenes a settled maxim or 
rule of law, is of no effect, and ought to be rejected*. 


PROPOSITION IL 

Of the Sources from'which the Arguments and Proofs of 
the Common Law are principally drawn. 

The sources from which the arguments and proofs of 
the common law are principally drawn, are as follows:— 

1. The received legal maxims, or rules and principles, 
which are described to be a sort of common ground, in the 
nature of postulates or axioms. There are, necessarily, 
certain** data’* required^in the explanation of the logic 
of the law, as in that of the logic of every other science; 
quia conCrd negantem principia non est disputandum. 
Thus we say, the law admits no presumption of inju- 
ries (1); every thing shall be presumed lawfully done, 

^ until the contrary is proved (2) ; there is no crime wherg 
there is no criminal intention (3), and so forth. 

2. There is another sort of proof drawn from the Year 
Books, the judicial records, and other authorities of law. 

0 Resjtidicata (says the legal maxim,) pro veritate accipi- 
tUT* ; et d communi observantid non est recedendunuf ; et 

z Co. Litt. 206. b. b Co. titt. 186. a. 

a Co. Litt. 103. a. 


(1) Injuria non presumitur. Co Litt. 332. b. 

(2) Omnia presuipuntur legitime facta donee probetur in uon- 
trarium. Co. Litt. 232. b. 

(3) Actui non facit rerum nisi mens sit rea. Cq. LitL 247* b. 
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minime mutanda sunt quce certam hahuerunt interpreta^ 
tiunem^. 

3. From the original writs'*; for these cannot be 
changed without act of parliament®, and are, therefore, 
held to be of great authority for the proof of the law in 
particular cases^ 

4. From the forms of pleading: “ Fdt the law,” says 
Lord Coke, “ speaketh by good pleading, which is there- 
fore said to be, ipsius legis viva vox^. 

5. From the entries of judgment. For the Jmlgincnt 
is ever given by the court upon due consideration' had of 
the record before them 

6. From approved precedents and usage. For that 
which is commonly used in conveyances is the surest 
way; and it is so much the safer to follow approved pre- 
cedents; quia nihil siniul inventum eU ct perfectum^, , 

7. From non usage. For, as usage is a good interpreter, 
of law, so non usage, (where there is'no example to 
the contrary,) is a great intendment that the law will not 
bear it’'. 

• 

8. From consequences and conclusions of law, where 
the matter of proof is merely technical. As where it is 
proved b^ the pleading, that prescription is by the com- 
mon law, and not by force of any statute, ike.* Or where 
the subsistence of a tenure between the lessor and the 


c Co. Litt. 365. a. 
d Co. Litt. 73. b. 
e Co. Litt. 54. b. 
f Co. Litt. 93 . b^ 
g Co. Litt. 115 . b. 


li Co Litt. 39. n. 
i Co. Litt.2!^9. b. 330 . a. 
k Co. Litt. 81 . b. 

I Litt. Sect. 170. 


K 2 
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lessee for years^ is proved by the words of the writ of 
waste®. 

, 9. From the common opinion of the learned in the law. 
For this is a consequence of the rule of law, a communi 
ohservantia non est recedendum ; et minimi mutanda sunt 
qucs certam hahueruntinterpretationem^» 

10. From what would be generally inconvenient. Ah 
inronvenientu For the law was made for the avoiding of 
inconveniences; and, consequently, where any particular 
construction of a doubtful point can be shewn to be pro- 
ductive of a public inconvenience, it is always a forcible 
argument, in law, against its being adopted 

11. From reasoning by enumeration, or, as the logicians 
call it, d divisione. As where, in the case of a feolVment 
made on condition, that the feoffee should pay a yearly rent 
to a stranger, it is proved that such annual payment is not 
properly a rent, though so called in the indenture. For 
if it should be a rent, then must it be either rent-service, 

,or rent-charge, or rent-seck; but it is not any of these, 
and, consequently, is not properly a rent^ 

12. From the greater to the less. A majori ad minus* 
As where it is argued that a recovery, which is matter of 
record, and consequently of the highest nature, being in- 
sufficient to bind him who is in prison at the time of the 
default made, a fortiori he shall not be bound in the like 
case by a disseisin and descent, &c. for these are but mat- 
ter of fact and not of record \ 


m Liu. Beet. 199. 
n Go. Litt. 36 s. a. 
o Co. Liu. 97. b. 97 «. 


p Lift. sect. 345 . 
q Liu. sect. 498. 
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And so on the other hand, from the less to the greater. 
A minori ad niajus. As where it is jirgued, that livery 
of seisin within the view, heiii^ allowed in the case of a 
feortmerit, which passes a new right, d fortiori a seisin 
within the view shall be allowed for the restitution of an 
ancient right, which is so much the worthier and nlore 
respected in iaw^ 

13. From that which is impossible; ah impossihili* 
As where it is argued that a disseisin and descent shall 
'irtf Innd him who is out of the realm at the time, from 
; impossibility (according to common presumption,) of 
h;s having cognizance of the same*. 

1 4. From the end; dfne. For that which is nugatory 
in iis clVoct, or to no definite legal end and purpose, the 
law never requires: as, where the tenant for life, with a 
mediate reinaipdcr to iiimself in fee, granted the remain- 
der to another, he was not required to attorn tp his own 
grant, By the same rule, again, if there be two co- 

parceners, and lands are given in fnink-mnrriage with the 
one, if these lands were of equal value at the time of the» 
partition, they shall not afterwards be put iti hotchpot; 
tor, in that case, the elfect of the hotchpot has been anti- 
cipated by the gift in frank-marriage**. 

15. From that which is useless, or of no ultimate be- 
nefit to the party. And therefore the villein, (while tenure 
in villeinage subsisted,) could not bring an appeal of may- 
hem, in which he recovered only damages, against his lord*. 
For the incapacity to acquire any thing for his own benefit, 
was one of the harsh characteristics of the villein’s condif 


r Co. Litt. 353. 8. 
• Litt. sect. 440. 
t Litt. sect. 57 s 


u Litt. sect. 373 . 
X Litt. sect. 194* 
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tion, according to the then mdLKitn/^ quicquid acquiriiut 
servo, acquiritur domino^. 

16. From that which is absurd or repugnant to common 
understanding ; ex ahsurdo. As, if a feolfment were 
made upon condition that the feofl'ee should not alien, 
&c; for such condition would be repugnant to the state 
of the land passed by the feoflinent®. And so it was 
where a remainder was limited to commence upon the 
tenant’s aliening; for, in that case, one and the same 
estate would vest in two several persons at the same 
instant; quod esset absurdum\ 

17. From that which is contrary to the course of na- 
ture. As if a relief of a bushel of roses is due out of cer- 
tain land^ and the tenant dies at Christmas, the lord 
cannot destrain for his relief till the time of the growing 
of the roses^ Quia lex special naturoe ordiiiein ; et 
possibile est quod naturoe ret repugnat ; et lex neminem co* 
git ad impossihilia, 

18. From the order of religion. As when it was shewn 
that if a villein became a monk professed, he could not 
be reclaimed by his lord, because a man of religion should 
live according to his profession of religion; and this, if 
the monk were taken out of his house, he could notdo^ 

19. From common presumption. As where the issue 
in tail, was held to be barred by the warranty of a colla- 
teral ancestor, upon the common presumption, that a 
man would not unnaturally disinherit his lawful heir, 
without leaving him some other recompence**. Or, where 


y Co. Liu. 117. a. 

2 Co. Lilt. vt33. a. 
a Co. Liu. 378.a.b.RiclieVacate. 


b Co. Litt. 93. a. 1 
c Co. Litt. 136 b. 
d Co. Litt. 373. a. 
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the child of a married woman* whose huaband is living 
within the realm, is presumed to be the child of the hue- 
band®. 

20. From ancient lectures and readings upon different 
statutes. For these declare what the common law was 
before the making of the statute; they likewise open the 
true sense and meaning of the statute ; they distinctly set 
before us one point at the common law, and another upon 
the statute; they produce authorities, arguments, and 
reasons for proof of the opinion of the reader, and for con- 
futation of objections against it; and, lastly, they defeat 
subtle inventions to creep out of the statute^ and so 
forth. 

It suffices to have thus generally explained, that the 
knowledge of the arguments and the reasons of the law, 
is to be deduced from these and the like sources, in order 
to show how necessary it is, (I repeat Lord Coke’s words,) 
that he who comes to the study of the common law, slamld 
come, as Littleton did, from one of the universities, where 
he may have learned the liberal arts, and especially logic^^ 


PROPOSITION III. 

Of the reasoning Theory, or Common Sense of Pleading, 

The multiplicity of disputes and controversies which 
are every day submitted to judicial determination, has 
evinced the necessity of prescribing a regular method of 


o Co. Litt. S7n. a. 
€ Co. Litt. b. 


5 Co. Lift- 233. b. 
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proceeding order to prepare them for legal examina- 
tion; this iSy in few words, the history of what is called 
‘‘special pleading," and which in fact is only another 
name for that sort of logical discussion of the subject of 
complaint or controversy, which enables the court and 
the jury to discover, at one view, the number and nature 
of the precise points in dispute, upon which the parties 
are at issue. That we have usually indeed so much seem- 
ing obscurity to contend with, at least upon ourcommence- 
ment of this course of study, is a natural consequence, 
not of the want of evidence in things, but of the defect 
of preparation iu ourselves, and more particularly of our 
not being conversant in the meaning of the terms of 
which experience has shewn to be necessaiy to be re- 
sorted to, in this branc'h of learning, for the sake oi* cer- 
tainty, brevity, and convenient precision. In this, how- 
ever, it is to be observed, that the law, with regard to its 
technical phrases, stands upon the same footing with 
other studies, and requires only the same indulgence. 
The science of special pleading is not more difhcult to 
be explained by a teacher, than the science of rhetoric it- 
self. Having ^succeeded in distinctly and fairly under- 
standing the terms of art^ we are enabled to perceive, in 
a short time, and with very little labour, that the various 
doctrines and rules of pleading are of a nature to be de- 
monstrated upon the principles, upon which they were 
originally suggested, of plain reason and common intend- 
ment; and that they have usually no further authority in 
practice, than in proportion as they are calculated to pro- 
mote the ends of substantial justice, whether by guarding 
against surprize, by preventing confusion, by saving time 
to tlie court and jMfy, or by defeating the subterfuges of 
the dishonest disputant, and compelling him to come to 
an issue upon the precise points in question between the 
parties. 
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For example. In order to guard against surprize^ it is 
a rule in plea<.ling, (in aH personal actions,) that all such 
matters as must necessarily preclude the plaintiiFfroiu bis 
action, without, at the same time, amounting to a total 
tranerse or denial of the declaration^ shall be pleaded spe- 
dally. Thus, if A. brings an action of covenant against B. 
he comes prepared to give evidence of the covenant, and 
not to disprove the nonage of the defendant or other spe- 
cial matter, which might possibly be alleged against him; 
and, therefore, in such case, it is but strictly reasonable, 
and consistent with common justice, that the defendant 
should be obliged to plead t/te special mailer, in order to 
apprize the plaintiff of the particular nature of the de- 
fence. 

Again, in order to prevent confusion, the law will not 
allow the plaintiff, in his replication, to vary from his ori- 
ginal declaration, nor the defendant, in his rejoinder, to 
depart from his plea. Thus, if the defendant (in an ac- 
tion of covenant) y)leads performance of the covenants, 
and the plaintiff replies, “ that he did not perform some 
particular act according to^liis covenant,*' and the defeiT- 
dant rejoins, “ that he offered to do it,” this is a depar- 
ture, and therefore, bad in pleading. For it is one thing 
to do and another to offer to do it : and if this sort of plead- 
ing were to be allowed, the altercations might be carried 
on to an endless length, and the court be left in the 
dark at last, and uncertain for which of the parties to give 
judgm^t. 

Having shewn the common sense of these general rules, 
let us now take the technical maxim, ** that the plaintiff 
(in an action of debt) must traverse the surplusage, if any, 
and not the tantum which 1 shall endeavour Co demon- 
strate to be no more than a maxim of plain reason^ 
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grounded upon the propriety of defeating the subterfuges 
of a dishonest disputant, and compelling him to come to 
an issue upon the precise point Ln question, between the 
parties. Suppose, for instance, A. brings an action of 
debt against B. for twenty pounds, and B. pleads thereto, 
that the debt was SO/, and not 20/. only^ as the plaintiff has 
thereof alleged against him: this is what, in the language 
of the law, is called pleading a surplusage. But in an 
action of debt, which is grounded on an express deed of 
contract between the parties, if the proof varies from the 
declaration, it is evidently no longer the same contract 
whereof the performance is sued for. A man can no 
more bring an action for 20/. and recover 30/. than he who 
brings an action for a horse can recover an ox. Suppose, 
then, the plaintiff persists in his original demand of the 
20/. only^ he must necessarily lose the benefit of his ac- 
tion by the operation of the supposed surplusage. But 
if he traverses the surplusage^ (as by adding words to the 
following effect, “ without this^ that the debt was of the 
othqr 10/^ surplusage^) he then reduces the debt to the 
exact sum which constitutes the original demand, or 
qause of action, and of which no further proof is neces- 
sary; for the defendant has ^already admitted and con- 
fessed it “ inclusively” in the greater sum. Om?ie majus 
continet in se minus. 

Again; to bring another example in illustration of the 
same rule: suppose the plaintiff, in debt for rent, de- 
clares on a demise of 20 acres rendering rent, ^nd the 
defendant pleads thereto, ” that the demise was of 26 
acres, and not of 20 acres only^ and that the plaintiff 
entered and suspended him from the other six acres, and 
that, therefore, he ought not to have and maintain his 
action thereof against him.” Now, the question, in this 
case, is not of the demise, in the declaration, of the 20 
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acres, for that is admitted and confessed by the defendant 
“ inclusively” in the 26 acres, but whether or not the de- 
mise was of the other six acres, which constitute the lsur» 
plusage. For if these are no part of the demise in ques« 
tion, the alleged interruption has nothing to do with it; 
and, consequently, which ever way that is found, the 
cause must evidently be determined. 

Et sic de cceteris ( I ). 


PROPOSITION IV. 

Theorem y that by the Extinction of the Fee of a Seigniory y a 
particular Estate for Life in that Seigniory is also extin^- 
guished 

Suppose A. and B. lord and tenant in fee simple. A. 
leases his seigniory for 21 years, to C. and afterwards A. 
releases to B. and C, generally. If C. accepts-Hie re?lease, 
his estate in the whole seigniory is immediately extin- 
guished for ever; for the first operation of the release 
was to make B. and C. joint-tenants of the seigniory for 
life, with remainder to B, in fee ; because a release of 
the seigniory to the tenant of the land can only operate 
by way of extinguishment; for otherwise the tenant 
would be paying services to himself, esset absurdum» 
Also, such release being made “ generally,” is good to ex- 
tingufkh the fee, without the word heirs being inserted, be- 

a Co. Litt. 2S0. a. 


(1) For an accurate and compendious introduction to the learn- 
ingof pleading, the 'student may consult Comyn*8 Digest, un- 
der the title “ Pleader.” 
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cause a release is always to be taken most strongly against 
the releasor, who ought to have explained himselt(l); 
and, likewise, because such releases were always favoured 
at the common law, on account of their tendency to 
unite the fee, the feudal services being more easily col- 
lected from pne tenant than from many. But, w’ith 
respect to C. it operates per elargir son estate, not to a 
fee for want of the word heirs, (f )r a release per elargir le 
estate is in the nature of a grant, and, consequently, the 
word heirs is necessary in order to pass the inheritance ,) 
but to the greatest possible estate not of inheritance, and 
this is an estate for the life of C. And C. being tiius 
seised, as joint-tenant of the whole seigniory, “ per tout 
as well as per his lease for years in the wliole 

seigniory is, consequently, merged; that is to say, the 
teim for years, which is, but a chattel interest, is drowned 
or extinguished in the freehold. Secondly, B. and C. 
being thus joint-tenants for life of the whole seigniory, 
remainder to B. in fee, and 5. being also tenant of the 
land it fpllows, that all the estate which B. could have 
by the release, namely, the moiety of the freehold, and 
the remainder in fee in the whole seigniory, is now be- 
come extinct, and, consequently, the jointure severed ; 
and, therefore, C, remains tenant for life of a moiety, the 

b My. abbreviated for moiety. 


(I) It is a rule of law, that, la all doubtful cases, the exposi- 
tion of the words of a contract shall be taken most strongly 
against him, who ought to have explained himself. For example ; 
if two tenants in common grant a rent of 20s» this is to be under- 
stood to bp several, and the grantee shall have 40 j. And soon 
the other hand, if they make a lease and reserve to themselves 
they shall have only 20s* between them, upon the same 
principle. Co. Litt. 197- a* Ibid. 267* b. 
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fee of that moiety being extinct. But it is a maxim of 
law, that when the fee of a seigniory is extinct, there 
can no longer exist a particular estate for life in that 
seigniory;, because every particular estate implies a 
tenure or attendance over, which is here expressly ne- 
galived*. Also, it is another maxim, that since every par- 
iii ular estate is only a portion (particula) of a fee simple, 
when the corresponding portion does not exist in deed, 
it is always supposed to exist, or, in other words, is 
created for conformity-sake, in fiction or xontemplation 
of law (^2). But, in the present case, there can be no 
such tiction, because there is an actual release, which 
necessarily operates to extinguish the fee; and, conse- 
quently, the fee being extinguished, C.’s estate for life in 
the seigniory is also extinguished by the same act by 
which it was created, for the benefit of B. the tenant* 

c Co. Lilt. 319 . b. ibid. 159 . b. 


(2) Suppose, for example, A. tenant in tail, with limitation to 
his issue female, leases to D. for life, and dies, leaving a sou and 
daughter. Now the estate-tail having been discontinued by the 
lease to D. for life, the entry of the daughter is taken away. For 
when A. made the lease to D. for life, he assumed to have the re- 
version or corresponding remainder in fee simple in himself. 
Upon A.’s death, that reversion descended to the son, who was 
A.’s heir at the common law, and who, if D. commits waste, 
may have an action of waste, which the issue in tail cannot have, 
because*of the disc'ontinuaiice. But no sooner is this fictitious 
reversion reduced into possessionji than it instantly vanishes. 
The estate-tail revives as before, the discontinuance and the 
right of entry accrues, at the same instant, to the issue in tail, 
according to the original liiuitatioii. Co. Litt. 333. a. 338. a. 
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PROPOSITION V. 

Of the Distinction bettceen Releases of Estates a7zd of 
Droits. 

The release of an estate, is where there is already a 
vested estate at the time of the release made, both in the 
releasor and the releasee, and privity between the par- 
ties; that is to say, the releasee’s estate must be imme* 
diately derived out of the releasor’s estate, so that the two 
estates, together, make but one and the same estate in 
law. But the release of a droit, is where the releasor’s 
estate has been previously divested or turned to a right, 
as in the case of abatement, intrusion, disseisin, discon- 
tinuance, or deforcement; and, consequently, where no 
privity is required, nor indeed can, from the nature of 
the case, exist between them*. 

Af forje^ample: if A. seised in fee, in right of his wife 
B. makes a lease, for 40 years, to D. and afterwards A. 
dies, and afterwards B. releases to D. generally, this is 
the release of an estate, and operates per elargir le estate of 
D. from a chattel to a freehold. But if A. being so 
seised, makes a lease for life to D. and afterwards A. dies, 
and afterwards B. releases to D. generally, this is the re- 
lease, not of an estate, but of a droit, and operates per 
extinguisher le droit B. in confirmation of D.’s lease for 
life, -and also of the reversion which is in the hei- of A. 
Why } Because, in the Qrst instance, the lease was not 
votid, but voidable. It divested not the estate of the wife ; 
but, on the contrary, until avoided; it binds her estate. 
For the husband, who made the lease, had theji'i^f 


a Co. Litt 366. a. ibid. 375. a. 
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sionisy or right of possession of the inheritance in the 
right of his wife, and now, the husband being dead, the 
possession of the lessee of the term is, in construction of 
law, the possession of the wife as tenant of the freehold* 
out of which the term is derived (1). But it is a maxim of 
law, that the estate which I may defeat by my entry, I 
may equally make good by my confirmation'*; and, there- 
fore, the wife, upon tlie death of the husband, as above- 
mentioned, may confirm the estate of the lessee for 
years if she will, and not only by her express, but also by 
her implied confirmation, as by acceptance of rent ('2), or 
any other act by which she tacitly admits the lessee to 
be her tenant. It follows, that the release from B. to D, 
is, in its first operation, an implied confirmation of D.’s 
estate; and, secondly, being made generally, it operates 
per elargir son estate^ from a chattel to a freehold (3). 
But, in the latter example, in which the husband is sup- 

b Co. Litt. 300. a. 


(1) A lease is considered as a covenant real, that binds the 
possession of lands into whose hands soever it comes, if the lands 
be not evicted by a superior title; yet the termor has not tfie 
freehold in him, but holds the possession as bailiff of the free- 
holder, nomine alienOf by virtue of the obligation of the covenant. 
See the note 188. to Co. Litt. 249. 

(2) The acceptance of the rent is a sufficient declaration, that 
it is her will to continue the lease, for she is not entitled to the 
rent, but by the lease. See the note 117* to Co. Litt. 215. a. 

(3) I A a note in Saunders, (see vol. 3. case 32. n. 9*) it is sug^ 
gested, that there is no privity between the wife and the lessee 
of the husband; but see 1 Bac. Ab. 302. 3 Bac. Ab. 305. 
Plowd. 137. and Cro. Jac. 332. The lease was not void by the 
death of the husband, but only voidable, and now being made 
good by the confirmation of the wife, the law supplies the re- - 
quired privity Jbetween the parties. See Co. Litt, 27^^. b. And 
seethe prop. 19. of this Appendix. 
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posed to have leased to D. *• for life,” he has thereby 
divested or displaced the wife’s estate, and turned it to a 
droit. He has also created a new reversion “ in fee,” 
which upon his death descends to his heir at law ; and 
the wife could not avoid these estates by her entry at the 
common law, but only under the statute*. 

There is also a further distinction to be observed be- 
tween releases of estates and of droits; viz. that the re- 
lease of an estate admits of being qualiiied at the will of 
the releasor. Thus, the lord may release his seigniory to 
the tenant of the land, whether in fee, or in fee tail, or 
for life, or for term of years. But the release of a droit 
admits of no such qualification; for, if released but for 
an hour, it is extinguished for ever**. 


PROPOSITION VI. 

Of the Vistinction between droiturel and tortious Convey-‘ 

ances. 

Droiturel conveyances are of the right only, and not 
of the possession, and are either primary or secondary. Of 
the first description are all original conveyances of things 
which lie only in grant, and not in livery, and of which 
no visible possession can be delivered, as advowsons, 
rents, commons, reversions, and other incorporeal here- 
ditaments. Those of the second class, are, where there is 
already such subsisting privity of estate between the par- 
ties, that any further delivery of possession would be 
vain and nugatory; as in the case of release, confirmation, 

€ Slat. 39 H. 9. c. 33. And see Co. d Co. Litt. 974. n. 980. a. 

JhiU. 9S7> b. 896. «. ^3S. b. 339. b. 
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and surrender. Conveyances which are thus made, can 
be eviclently no other than droitiirel, that is to say, they 
cannot enure to pass more than may be innocently or 
rightfully conveyed; for the transfer of a right becomes a 
mere nullity when exercised beyond tlie subsisting rii:>ht 
to transfer ; nemo potest plus juris ad alinm transferre 
qmim ipse liahet*. On the other hand, all original or pri- 
mary conveyances, which are wrongfully made of things 
in livery, as of lands or tenements, (of which the corpo- 
ral possession is made over by the act of livery of* seisin 
without any reference to the right,) are said to he tor- 
tious. I'hus, if A. tenant m tail, leases to C. for life, re* 
mainder to D. in fee, the discontinuance is in fee; for both 
estates arc created by one and the same livery. Hut if A. 
havinir leased to C. for his life, had afterwards granted 
the reversion to T). in fee, the discontinuance would have 
been then for life only, and not in fee; for the reversion 
lies in “grant,” and not in “livery.” And so it is of a 
bargain and sale enrolled^ a lease and release, a covenant 
to stand seised, and the like. They are all of them 
droiturel or innocent conveyances, because they 0[)eiate 
upon the right only, and not by transmutation of the 
possession, and, consequently, can convey no more than 
may be rightfully and lawfully conveyed \ 

Again; if tenant in tail makes a feoft'ment, it is a dis- 
continuance, because the feotiee’s estate is created by li- 
very of seisin, and is of a greater quantity of estaU* than 
can be lawfully carved out of an estate' tail. Bui if4ha 
tenant in tail is disseised, and releases in fee to the dis- 
seisor, albeit the fee is not his to release, yet it is no dis- 
continuance; for there is no transmutation of the posses- 

b See the note ( 33 1 ) Co. Litt. 

271. b- 


a Co. Litt. 309. b. 



>04 

bion or freehold by the release, but only a transfer of the 
right' 

Again, take the following case of a mortgage, which 
is not at all uncommon. A. tenant in tail, makes a mort- 
gage toD. by lease and release, and dies; and afterwards 
Bb the Issue in tail, enters and suffers a recovery. In 
this case the recovery is good, notwithstanding the mort- 
gage ; because the conveyance by lease and release was 
droitureU and consequently determined upon the death 
of the tenant in tail, and entry of the issue. But, if the 
mortgage had been by feofl’ment, it would have been 
otherwise, because the feoffment would have operated 
as a discontinuance, and the issue could not have made 
a tenant to the prscipe until he had first defeated that 
discontinuance, which he could not do by his entry, but 
only by his action. 

Upon the ^me principle, where^here are powers re- 
lating to land, which have their operation under the sta- 
tute of uses, or the statute of wills, the tenant by a tor- 
tious conveyance, may often extinguish such of those 
powers as are said to be in gross but if the convey- 
ance is droiturel, they remain unaltered. As for example: 

If tenant for life, with a power to jointure an after- 
taken wife, conveys a life-estate by bargain and sale, 
lease and release, or covenant to stand seised, this con- 
veyance will not affect the power of making a jointure, 
if he even makes a conveyance in fee by any of these as- 
surances, as it is not their operatio% to pass a greater 
estate than the grantor has a right” to convey, the 
power in gross is not affected by it; but if he conveys by 
fine, feoffment, or recovery, as these assurances not only 


G Go. Lilt. 42- a. 9SS. a. 
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pass the estate of the grantor, but convey a tortious fee, 
they necessarily disturb the whole inheritance, and eon*- 
sequently divest the seisin, out of wliirh the uses to be 
created by the power are to be fed; they, thereiore, 
operate in extinction of the power**.” 

It is to be further remarked, that the law will intend 
every conveyance, wherever it can be so intended, to be 
droituiel rather than tortious. For example: suppose 

A. grants lo B, in tail, keeping the reversion to himself. 
"If, afterwards, B. re-infeofl's A. the law will intend this 

to be only a surrender of B.’s particular estate, and on 

B. ’s death the issue in tail shall enter. For, if A. had 
taken by feoffment, he would have tortiously defeated 
his own reversion, which would be against tlie received 
maxim, that a small estate by right, is to be preferred 
in law to a greater estate by wu'ong . And so, again, if 
lands are given to A. for life, remainder to B. for life, 
remainder to C. in fte, and afterwards B. disseises A. he 
acquires by the di.sseisin a fee simple; for the law^will 
not allow him to qualify his own wrong^; but if, after- 
wards, A. dies ill the lifetime of B., his wrongful estate 
ill fee is changed, by judgment of law, into the rightful 
estate for life, and consequently the old reversion is again 
vested in C. as before the disseisin (1). 

d See note ( 298 ) Co Litt. 342. b. f See note (85S) Co. Litt. 2^6. b. 

e Co. Litt. 42. a. 252. a. 


( 1 ) Ifhe construction which is agreeable tp law, is always ^ 
be preferred to thatulrhich is against the law. Thus, if tenant in 
tail leases to another for life^ it shall be construed to be for his 
own life, for that stands With the law, and not for the life of 
the lessee, which it is beyond bis power to grant; but otherwise 
it is, if the lessor has fee simple. Et sic de caUris. Co, Litt, 
42. a, b* Ibid* 183# a# b# 

o 2 
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PROPOSITION VII. 

“ Of the Distinction between descendible Freehold and Fee 
Simple qualiJi€d(\)J** 

A FEE simple qualified is the same in quantity of 
estate as a fee simple absolute; it has, likewise, all the 
incidents to a fee simple absolute, as inheritance, dis- 
punishment of waste, ri^^lit of dower and curtesy, and so 
forth, bein^ only less than a fee simple absolute in respect 
of its duration^; but a descendible freehold is without 
any of those incidents, being in effect no more than an 
estate per autre vie, to which the heir succeeds, not as 
heir at the common law, but as the person specially ap- 
poinled in place of an occupant**. 

For example: If tenant in tail do grant to another 
all the estate^e hath in the tenements to him entailed, 
by decd^of bargain and sale, (which is requircMl to be en- 
rolled by the iftatute 27 H. VIII. c. lb.) to have and to 
holil to the^other, and to his heirs for ever;** it operates 
as a droiturel conveyance of his whole estate and inter- 
est*; and, consequently, as the grantor had an estate of 
inheritance in fee tail, so the grantee takes an estate of 
inheritance, not indeed of fee tail, because of the want of 
the proper words of limitation, ** to the heirs of the body 

n Po. Litt. 18 . a. c See note S31. Co. Litt. 37 1 . b. 

b Co. Litt. 41 . b. . And tee the 
note 341. ^ 


(I) The distinction between descendible freehold and fee 
simple qualified, has been probably admitted since Littleton 
wrote. See Litt. sect. 612 . 650. Co. Litt. 331. a. Ibid. 345. b. 
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cf the i^rantce-’* neither is it of fee simple nh^okite, be- 
cause il mesr nrcesAp.nJy upM'f »’■ ' ilyipcr \v'Ith- 

out is‘ ne oi’ t' xu ta.!; ! ‘i». m, al );ii. r n snecls, 

tins ^'k^.trrnMHHhle 'juait.:' <’ fi s'n.-, »•', has the pro»)*M- 
of a ‘i'*' ,s‘>s' 'i{jJ : , », to to the iicir as an 

iniienfauc-'j,— i t‘ ’v.r'.'A ijc oiniowi ti, the liushand 

shall i)i; K ikjuir ^lu- cJirh sy, asul tlu* lenanL i»i tail shall 
not hav(* an ar lani of waste bci'anse lu* Itas parted vvitii 
the r< vr rsM.,.'*. Ikil if tenant in tail do i; rant to a no- 
tlioi a.l tlr/" estate he li.iin in the teneineius to linn en- 
tailed by deed ot lease, to have and to hohi to I lie other 
and to bis heirs for ever;’* tins is no inh<‘n(.ance to llie 
gr:inte<% hut a mere desren<liblo freehold*. I'or the opera- 
tion ol tlie lea.se is oni^ upon the Irethold; leaving the 
fee or inheritance in the lessor and his hc.rs, (d' whom 
the It ssee hoWs as of the reversion. Suppo.se, then, the 
gianiee < liters under tlie lease, and rf iTwai Is tlit'S during 
the iilc of the tenant in tad, it is tiol the inheritance that 
desec lids to the heir of the grantee, hut the mere free- 
hold which the grantee him«clf had, and tc^\^liic:i> his 
heir does not succeed by descent, at the ronnnon law, as 
in the former case, hut by force of the spjSCial words of 
the original grant ; and, consequently, in case of waste* or 
forfeiture, the tenant in tail may have an action of waste, 
or may enier, &c, in right of the reversion. 

And so, again, if a person seised of an estate per antre 
rze, diwnses it to one and the heirs of his ftoc/y, this is 
no estgite tad, for all estates tail mu^st be of inlterit- 
ance, be dispunishable of waste, have right of dower, 
and must also be within the statute de douis^ \ hut it is 
the limitation of a descendd)le freehold ; and t!ie words 
heirs of the body are no more than a description of 

d Co- Litt. 53. a. Ibid. 356. a. e Cu. Lilt 33.1 a. 

And see note 2 sG. Co. Litt. 331. a. f Cu. Litt. 22A a. 
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the person who shall hold the same during the life of the 
cestui qui uze, to prevent an occupant^. 

It is further to be observed, that descendible freeholds 
were not devisable under the statute of wills, (32 
and 34 H. VlTb) but were made so long afterwards, 
by the stat. 99 C. II. which also m ‘kes them assets in 
the hands of executors and adininistratora for the pay- 
ment of debts and legacies; for, by the common law, 
no executor could succeed to a freehold. And again, 
by stat. 14 G. II. c. 20. the surplus of such estates, 
after payment of debts, &c. is made distributable like 
a chattel interest. But this does not apply to, the estate 
of the bargainee of tenant in tail, which was before de- 
visable under the statute of wills. And as of a bargain 
and sale enrolled, so it is of a lease and release without 
any enrolment, because it operates as a feoffment at the 
common law. (2) 


^ g Co. Liu. 38S. a. 

,■■■■ — W0 . — — - ■ — 

(2) Co. Litt. 207. '»• That is to say, it conveys the same 
quantity of estate, supposing the releasor to have the inheritance, 
but in Ollier respects the operation of a feoffment is very dif- 
ferent; for, if tenant in tail make a feoffment, it is a discontinu- 
ance ; but a bargain and sale under the statute, or a lease and re- 
lease ,at common law, cannot work a discontinuance, because 
they are but droih&el conveyances, operating upon the right 
only, and not upon the possession. Vide ante, prop. 6. 
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PROPOSITION VIII. 

Of the Distinction between Estates limited in Continf^cncy 
by Deed, and by Devise. 

In the case of a fee being limited in contingency “ by 
deed,’* there remains no more in the grantor and his heirs 
than a mere possibility of reverter and no estate of rever- 
sion; for the whole estate passed out of the grantor at 
once, by the act of livery” of “ seisin,” which alone 
gives efi'ect to this species of conveyance'. But the ope- 
ration of a devise being no more than the declaration of 
the use to which the land shall be subject after the tes- 
tator’s death, he is therefore at liberty to dispose of as 
much or as little as he thinks fit, and whatever he does 
not dispose of, as it remains vested in himself during his 
life, so it descends to his heir after him^ In the former 
case, if the inheritance is limited in contingency, the fee 
is, therefore, said to be in abeyance; that is KT-^ayj^it is 
only in the remembrance, intendment, and consideraliori 
of law, caput inter nuhila condit ; but, in the case of a do- 
vise, it descends to the heir at law, and remains vested in 
him, until the contingency happens. For example, if A. 
leases to C. for life, remainder to the right heirs of D. the 
inheritance is plainly neither granted to C. nor D. and it 
cannot vest in the heirs of D. till after D.’s death, quia 
nemo est hceres viventis; and, consequently, as A. cannot 
retain it against bis own grant and livory, it remains in 
suspense, in nuhihus, or in abeyance'. But, if A. devises 
(which is in the nature of a limitation of the use, -^as well 
as the other express modes pointed out by the statute of 

a Vide ante, p. 34. notef. c Co. Lilt. 343.1)- 

h Co. Litt. 33. a. 



soo 


uses,) to C. for life, remainder to the right heirs of D. and 
dies, the reversion in fee, during the suspense of the con- 
tingency, descends to the heirof the testaror; for the law 
never supposes the fee to be in abeyance, uidess where it 
is necessary to recur to that construction; and, in the 
present case, there is no such necessity ; for this was no 
parting with the possession (as in the former instance,) by 
lively of seisin^ but a mere declaration of the use ; and the 
statute only executes the seisin in the same proportion 
in which the nse was disposed of, and nothing more. 
Supposing then, the heir and the devisee for life to join 
in a common conveyance, in the life-time of D. the two 
estates being tbus united together in succession, the par- 
ticular es,tale will merge in the reversion, and the contin- 
gent remainder be defeated and destroyed for ever. But, 
this It cannot be in the former case, where the limitation 
was “ by deed for the particular estate does not msrgc 
in the possibility of reverter, but only in the estate of re- 
version. 

It is, however, to be observed, that where the parti- 
cular estate and the reversion come, by one conveyance, 
to the same person, there can be no nierger of an inter- 
vening coniingt nt remainder; because it would ev idently 
contravene the intention of the grantor or devisor. But, 
otherwise it is, where the particular estate comes by one 
conveyance, and the reversion by another; for there the 
operation of Jaw has to contend with no such repugnance- 
Tluis where an estate is left to B. for life, remainder to 
the unborn son of D. in tail, remainder to the right heirs 
of takes a fee executed, subject to the possibility of 
the contingent remainder vesting. But if B. sufl'ers a re- 
covery , before the event om which the contingency is li- 
mited has taken place, the junction of the particular 
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estate and the reversion in a third person, is a merger 
and extinguishment ot* the contingent remainder for-ever*. 


PROPOSITION IX. 

Of the Cotistruciion of Common^Law Leases, 

Tin: principal distinctions to be observed in the con- 
strue tiou of leases which enure by the cc)rnn»on law, (and 
sut li indeed is the case with all leases which are not 
stncily pursuant to the statute*,) are, first, between void 
and voidable; secondly, belwetn leases for years and 
life; and, thirdly, between things in grant and things in 
livery, 

1. Between “ void and voidable.” If tenant in tail 
makes a lease for 40 years, rendering rent, and dies, this 
is not void but voidable, and it the issue acc^J^ th^ rent 
it shall hiiui him. Why? Because thtf^ssiie takes the 
same estate out of which the lease was originally derived ; 
for the tenant in tail, who made the lease, was entrusted 
with the jus possessionis,^*^ the right of possession of the 
inheritance;” and, therefore, the estate of the lessor con- 
tinuing, the derived part or portion of it which consti- 
tutes the lessee’s estate, has also continuance until the 
issue avoids it. And, because it is a maxim of law, that 
he wfio may defeat an estate by his entry, may (*t5|ually 
make it good by his confirmation ; the issue may, there- 
fore, confirm this lease if he will, and, as he may make 
an express, so he may make un implied confirmation, as 

m 

z See Fearne's Cont. Rem. page a Stat.39 H. 8. c>98. 

345. et seq. last edition. 
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by accepting rent or the like. But otherwise it is with 
respect to the reniaiudef-man and the reversioner; for 
these lake several and distinct estates from that out of 
which the lease was originally derived, and, consequently, 
upon the determination of the estate tail, by the tenant 
in tail dying without issue, the unexpired lease for years 
becomes absolutely void,' and not merely voidable. The 
determination of the greater is the determination of the 
less estate, ¥^lch was but a minor part or portion of it. 

» 

2. Between leases “ for years and for life.” If tenant 
for life, as tenant in dower or by the curtesy, makes a 
lease for years, upon the death of the lessor this is ab- 
solutely void, and can neither be made good afterwards 
by confirmation or otherwise ; for the freehold, out of 
which it was derived is determined, and the determina- 
tion of the greater is the determination of the less estate. 
But, if such tenants make leases for life or lives, it is 
otherwifif#. Why? Because, in that case, they create 
greater estates than can be derived out of what they 
themselves have, and, consequently, as those Infuses are 
derived, not out of the estate of the lessor alone, but out 
of the two estates of the lessor and the reversioner toge- 
ther, it follows, that the reversioner may either defeat 
them or not, upon the death of the lessor, as he thinks fit. 

3. Between things in grant,” and things in livery.” 
If the bishop, with confirmation of dean and chapter, 
make^ a lease which is not strictly pursuant to the sta- 
tute, and therefore operates as a common-law lease, of 
things in livery, whether for life or lives, or for years, 
this is not void but voidable; and if, afterwards, the suc- 
cessor accepts the rent, he dfcikes it good and unavoid- 
able. Why? Because the bishop, who made the lease, 
was entrusted with the jus possessionis, “ the right of 



possession of the inheritance/' and therefore the estate, 
out ot which the lease was derived, has continuance still; 
and then, according to the legal maxim, “ that he who 
may defeat by his entry, may equally make good by his 
confirmation/’ if the successor accepts the rent he ne- 
cessarily confirms the lease; and, by so doing, he has 
also waved taking advantage of the statutes which were 
enacted for making void such leases, because those sta- 
tutes were made wholly for the benefit of^iflllke successor, 
against the predecessor’s acts, and not against the suc- 
cessor’s own acts. And, possibly, (says the law,) the 
reserved rent may be more beneficial to the successor 
than the land itself. But, if a lease be made for life or 
lives, ot things in grant, as of tithes, or other incorporeal 
heriditaments, the lease is absolutely void upon the death 
of the lessor, and not merely voidable; and this is the 
reason which is assigned for it, viz. that there was an- 
ciently no remedy, at the common law, by which the 
rent, in such case, could be#recovered by the sdircessor, 
if afterwards denied: he could not distrain, fop^tber^was 
nothing df which a distress could be taken^^ and an action 
of debt would not lie, because, the lease being for life or 
Jives, no action of debt was maintainable till after the 
lives ended ; and, therefore, since the acceptance of the 
rent at one day, would not, at the common law, have 
enabled him to sue for it if afterwards denied, it was held 
to be unreasonable that he should be bound by such ac- 
ceptance; and herein consists the principal distinction 
betweeif the common law, and the lav» as it staiij^ at 
this day upon the statutes (1). And as it is of the bishop. 


(1) Voidable leases may be equally made good, whether by ac- 
cepting rent, or by distraining for rent due at the death of the 
. nrederesfloff or by brin'^^im^an action of waste against the lessee; 
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in such cases, so it is of the dean, the archdeacon, the 
prebendary, and the like; for these are ail “ seibed” ju. c 
eccltsia; (2). 


PROPOSITION X. 

Of the T)fstinction between the OperaLlju of tt ood 

that of a Recovery , v'kere the 1 e ^.int in ToU <6 :Ju: 
Rci)ei6iau, and there are no intennediau ,V- 

Tiik operition of a (ji*o levied by a ten in vr[\ (i), 
where he has the rt veisiou in liiinseif/and tin re n\e no in- 


or, ill case the lease V*e for life or livcb, by briii^in^ an assize for 
rent due ajfti the death of the predecessor, oi by aecep^unce of 
fealty from the lessee. 

(2) FuaP tl>e learning relating to leases made by eci lesiastical 
pera«eis,«#e€> «T>ucon*s Abridgment, vul. 3. tit. Leases. 

(1) The uses*uf a fine, in the niudeni praeijee, first, to 
^xtuigui-'li dormant titles, which are barred after five years’ non- 
claim by the statutes 18 Ed. I. & 4 H. 7« e, 24. Or, secondly, to 
bar the issue in tail, under the statutes 4 H. 7> ‘'24. & 32 H. 8. c. 

36. Or, thirdly, to puss the estates of femmes cuvertes^ lu the inhe- 
ritance or freehold of lands and tenements. In the last instance, 
the fine is supposed, by Blackstone, to be binding upon the 
femme coverte^ because she is privately examined as to her volun^~ 
tary fpnseiit. (Bl. Comins. 2. 352.) But, if that were indeed 
the principal reasdlV, any other mode of conveyance, to which 
the same form of private examingtion were superadded, would 
be us binding as a fine. It seems, that the fine is binding in 
such case, because it is the conclusion of a real action commenced 
by original fcrit,” without which preliminaiy, even at this day, 
a tine would be a nullity. In the ancient practice, the recovery 
of the estate of thewifej in a real action, was held to binding. 
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tpnneJiate remainders, is by letting the reversion into poS- 
sesr^.o.i; but it' tie suflers a recovery in the like ease, it 
operates to defeat tlie reversion. As for exauiple: B. 
was tenant m tail by descent, witli reversion to liimst lf 
in fee, of r erlam lands, of which A. (his ancestor) had 
granted lead's with eovenantsfor fiiitlier renewal. Now, 
in the tiisl place, although the tenant in tail is em- 
powered, under the enabling statute, (33 Henry VlII. 
c. ^^8 ) lo leases for twenty^one years, or three 

lives, piiisnant to the directions of the statute, he has 
plainly no power, either by the statute or by the com- 
mon law, to bind the issue in tail to n further renewal, 
and, consccjucntl}^, whatever covenants A. might have 
made to tliatctleet, they could not be binding upon the 
heir in respect of the estate tail ('2). Secondly, with 
respect to the revt ision in fee, which also descended at 
the same lime from A. to B. this was “ fucreditus infruc» 


notwitli^tandiug the coverture. Upon the same the 

fine is held to be liitiding in present iiistunt?, because of the 
supposes! depcndiiig of a real action, of wiiicli t)ie firic is an aiiw- 
cable composition hy agreemciit; and not because of the form of 
private exunnnatlon, uhioh is only a cireumHtJiice in the mode 
of levying the tine, and a mt'rcly secondary incident iiktroduced 
to prevent rompuisio^'.. And although littesand re« overies are 
now no more than feigned proceedings, oi, as they are usually 
called, com assuruMces, yet, in point oi‘ bar and conclusion, 
they are still governed by the i.aiue piiucipies^ as if they»were 
really adverse suits. See tiie note 171* t o. a. 

(2) The reason is, that the heir in tuib aii hough he comes to 
the estate tail by descent, takes as a {iiircbasfM’, *‘pi!r Jor- 
mam doni^ and, consequently, is not i harccahit* with the incum- 
brances of his ancestor, us whcii he takes by descent at the com- 
mou law. 
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tuosa^^Vih Idng as the estate-tail subsisted ; and although 
the covenants of the ancestor are said to descend as an 
onus upon the heir, whether he inherits any estate or not, 
yet they lie dormant, and are not compulsory until he has 
assets by descent from oi through that same ancestor. But 
a reversion, or a remainder expectant upon an estate tail, 
is not assets, because it is always in the power of the 
tenant in tall in possession, to bar it at his pleasure (3). 
Let us then suppos^ that, under these circumstances, 
B levies a fine with proclamations, under the statute 
4 H. VII. c. S4.and 39 H. VIII. c. 36. (which is said to be 
the mode usually resorted to in such cases where there are 
no intervening remainders*,) for the sake of quieting the 
possession, or in order to prepare for making a new set- 
tlement. Now, by the operation of the fine, in the first 
instance, the conusee takes a fee simple qualified, deter- 
minable upon the <leath and failure of issue of the tenant 
in tail, and. which is afterwards rcconveyed by the deed 
to lead the uses of the fine to B. himself, who, conse- 
quently, becomes tenant of the fee simple qualified, to- 
gether witfi tli^.old reversion to himself in fee simple ab- 
solute. But it is a maxim of law, that where two estates 
in succession are vested in the same person, the less 
estate always merges in the greater; and though an 
estate- tail does not merge because of the statute de donis, 
which would otherwise be of no effect, there is no such 
exception with respect to the qualified or base fee ex- 
tracted out of the estate-tail, and which therefore in- 
stanl^y merges in the old reversion in fee simple; and, 
consequently, the hcereditas infructuosa being now re- 
ft See in. Comms. 9 . 363. 


(3) The power of alienation by fine and recovery is an insepar- 
able incident to an estate tail. See Co. 224. a. and note 132. 
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duced into possession, the heir has assets by descent, 
from the same ancestor who entered into the covenants, 
and is of course bound by those covenants. And so it was 
adjudpjed m the case of Kellow versus Rawden**: the 
reversion in fee, expectant upon an eslate-tail in posses- 
sion, was not assets; but no sooner was the estate tail 
become extinct, and the reversion vested in possession 
in the heir, by the operation- of the fine, than it thereupon 
became assets, and liable to all the incumbrances of the 
ancestor. 

We have here, then, the principle upon which the 
fine operates to let the reversion into possession, and to 
make the heir chargeable in such case, in respect of as- 
sets descended, who was not so before. But, in the case 
of a recovery, it is otherwise. Why? Because the estate 
conveyed by the recovery, is that of fee simple absolute, 
of which the recoveror acquires seisin, not by compro- 
mise, as in the case of a fine, but by adjudication of an 
adverse possession grounded upon an older and better 
title; and, consequently, the operation tlTe recovery 
is to defeat the reversion, together with all the mesne 
estates and incumbrances, precisely in the same manner 
as if the recoveror had actually recovered in a really ad- 
verse suit. 


PROPOSITION XI. 

Of the Distinction between single and double Voucher, 

In the case of a recovery with single voucher, suppos- 
ing the praecipe upon wliich the recovery is grounded to 


b Cartbcn', 139. 
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be brought immediately against the tenant in tail ium- 
self, who appears and vouches over the coiinuou vouchee 
to warranty, it is then the estate tail of vvliicli he is ac- 
tually seised at the time which is defeated, and, conse- 
quently, remainders and reversions, together vviili all 
latent droits and interests, are not barred. Secoiull ,, if 
the tenant in tail levies a fine, as he usually does, prepa- 
ratory to the recovery, now the estate tail being thus di- 
vested by the operation of the fine, the recovery which is 
had thereon is no longer of the old fee tail, but of the 
new fee simple, which has been extracted out of it. In 
this case, however, as well as in the former, a sufficient 
recovery cannot be had with single voucher, but only 
with double voucher at least, though not exactly for ti)e 
same reason; for, in the former case, in which the reco- 
veree or tenant to tlie praecipe was actually seised, at the 
time of an estate tail, the recovery was necessarily of 
that estate and of nothing more; but, in the latter case, 
in which the estate tail was previously divested or dis- 
continued by the fine, and turned to a droit, the recoveree 
or te'nafit to«t^e praecipe, had fee simple, the recovery of 
which is good against him by way of estoppel", but, upon 
his death, may be avoided by the issue, by defeating the 
discontinuance under wliich it was created. As for exam- 
ple; when the tenant in tail levies a fine, it ope/ates, in 
the first instance, as a discontinuance (1). Suppose, then, 

a Co. Lilt. 552. a. 


(1)l'A fine, the common law, or without proclamations, 
enures as y feoflment upon record, of which it is virtually the 
acknowledgment. It is only in the special case of a fine being 
levied with proclamations, under the stat. 4 H. 7. c. 24. and 32 
H. 8. c. 36. that the issue in tail is barred by force of those 
statutes. Co. Lltt. ! 262 . H. Ibid. And see the note 171 

to Co. Lilt. 121. a. 
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the estate created under the discontinuance to be imtne« 
diately reconveyed to the tenant in tail liimself, who« 
thereupon, suffers a recovery* Now it is clear, that this 
recovery is not of the estate-tail, but of the estate created 
under the distonti nuance. By the same rule, then, if the 
heir in tail defeats the discontinuance, (which he may 
well do by action, though not by entry,) the discontinu- 
ance being defeated, the tortious fee simple, which the 
discontinuance gave rise to, is necessarily determined, and, 
consequently, the recovery avoided'*. But where the te- 
nant in tail is brought in as vouchee to the warranty, as in 
the case of a recovery with double voucher, the heir is 
then barred by the warranty, and so are all they in re- 
mainder or reversion. For the law always supposes, 
upon a principle of equity, that the first vouchee recovers 
other lands of equal value against the second vouchee, 
which descend in the same course of inheritance as the 
estate passed by the recovery would have descended. 
Upon this presumption of law, which is uniformly ad- 
mitted in order to give effect to common recoveries, the 
warranty of the ancestor not only binds the^i^Tf, afid^ars 
every latent right and interest he may have in the lands 
recovered, but also defeats, at the same time, the remain- 
ders over. But, where the ancestor has entered into no 
such warranty, (with double voucher,) there is evidently 
no bar to the heir, so as to preclude him from his latent 
droit in tail, which is above the recovery. And so in all 
cases, where there are several and distinct estates above 
the estate passed by the recovery, it is necessary tliaVlhe 
parties should be all severally vouched t<f warranty in or- 
der to ensure a good title (2). 

b Co. Litt. 3^9. a. 


(9) For further informution on this subject, see the Essay on 
Fines and Recoveries, by Mr. Cruise. 
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PROPOSITION XIL 

Of the Distinction between contingent Remainder and con* 
ditional Limitation^, 

The distinction between a contingent remainder, and a 
conditional limitation, is simply this ; viz. that the former 
waits the regular expiration of the preceding estate, and 
them vests in possession as the corresponding part or por- 
tion of the same fee; but the latter vests in possession in 
extinction or defeasance of the preceding estate, and be- 
fore the period originally marked out for the expiration of 
the same. Thus, if lands are limited to A. for the life of 

B. or 90 long as B. shall live, and in the event of B.’s death, 
in the life-time of A. then to C. in fee. Now, in this 
case, C. has a contingent remainder. But if the limita- 
tion were to A. for life, or, which, in effect, is the same 
thing, to A. generally, provided nevertheless, that in the 
event of B.’s death, in the life-time of A. that then the 
land siialT ge^pver to C. in fee, this is no longer a contin- 
gent remainder to C. but a conditional limitation. Why ? * 

''Because, in the first case, in which the preceding estate 
was originally limited to A. for the life of B. and no lon- 
ger, the remainder, which was limited in contingency to 

C. in fee, must necessarily wait the regular expiration of 
the preceding estate, out of which or after which it was 
limited. But here, on the contrary, the qualifying or de- 
termining expressions, forming no part of the original 
limitation, but being annexed thereto in the nature of a 
collateral or distinct proviso, and by which the preceding 
estate, is to be abridged, defeated, or nullified, it is evi- 
dent that the estate, which is limited in contingency to C. 


c See tke note 94, to Co. Litt. 308 . b. 
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in fee, may vest in possession before the period originally 
marked out for the expiration of the preceding estate; 
and, consequently^ such limitation over is not a contin** 
gent remainder, but a distinct conditional limitation (!)• 


PROPOSITION XIIL 

Of the Distinction between transitory and local Actions* 

The distinction between transitory and local actions, is 
founded on the distinction which the law takes between 
pr vity of contract, which is personal, and therefore tran- 
sitory, and privity of estate, which is not personal, but 
local. Thus, if an action of debt or covenant for rent, or 
repairs, is brougiit by the lessor against the lessee, 
this is a transitory action, and may be brought in any 
county ; but, if brought by the lessor against the assignee 
of the lessee, the action is then local, aprtl'nitisrr be 
brought in the county in which the land Ties, and in no 
other. Why? Because between the lessor and the les-» 
see there is privity of contract, which is always of a tran- 
sitory nature. Debita et contracta sunt yiullius loci. 
But, if the lessee assigns the term, and afterwards the 


(1) The reason, that every ‘•remainder” must be so limited 
as to wait for the determination of the particular estate, befoy: it 
takes effect in possession, and cannot take effect in prejudice 
or exclusion of the preceding estate, is, that if such remainder 
should be good, then would it give an entry to him who had no 
right before, which would be against the express rule of law, 
•* that an entry cannot be given to a stranger.” See the Com- 
mentary on Richers Case, in the chapter upon Warranties, Co, 
Litt. 377. b. et seq. 

F 2 
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lessor brings an action of debt for the rent arrear, against 
the assignee, the action is then brought in respect of the 
land, upon the privity of estate alone, and not of contract. 
For the privity of contract, whkfh subsisted between the 
lessor and the lessee, was destroyed by the assignment. 
And so it is where the assignee of the reversion brings the 
action against the lessee, or the assignee of the lessee, for 
the same reason. For the statute 32 H. VIII V only 
transfers the same privity to the assignee of the re- 
version, which the lessor himself had or might have had; 
and which, after assignment, is therefore privity of estate 
alone, and not of contract. » And so, again, on the other 
hand, if an action of covenant is brought by the lessee, 
against the lessor, it is founded in the personal privity 
between the parties, and is therefore transitory ; but, if 
brought by the assignee of the lessee, or against the as- 
signee of the reversion, the privity of contract being deter- 
mined by the assignment, the action is founded in the pri- 
vity of estate alone, and is consequently local ; and yet, in 
both cases, the plaintiff sues for damages, &c. affecting 
land; ''' . 


PROPOSITION XIV. 

Of the Distinction between Debts and Contracts, with re- 
spect to Tender and Refusal. 

o 

o '* 

•If the defendant, in an actibn of debt on bond or other 
specialty, pleads a tender and refusal, according to the 
condition, &c. he must also plead the encore prit, that is 
to say, that he is still ready to pay, or bring the money into 


m C«. Litt. 91S> a* 
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court. For this is, prima facie, a debt which remains still 
unsatislied. The very ronditjoii upon which the defend- 
ant relies, in this instance, is itself evidence of the debt: 
et liherata jyectuiia, says the law, nan liberut oferefitem^i 
for it might possibly have been delivered for some spe- 
cial purpose, or upon some other account. But if the 
obligee has made a deed of defeasance to the obligor, upon 
condition, &c. the obligor, after tender and refusal, may 
plead the same without the encore ; for this is, prima 
facie, not a debt, but a contract in tlie nature of a condi- 
tional release, and the defendant having performed his 
part by the tender, the condition is now satisfied, and the 
release become absolute and unconditional^ 

Upon the same principle, if the obligee accepts a recog- 
nizance from the obligor, with condition to be void upon 
the payment of a smaller sum on a certain day, and, on 
the day fixed, the debtor tenders and the creditor refuses 
the same, he can never afterwards recover either the one 
sum, or the other. For the original debt by 

the recognizance, and now the recognizanCi^tsclf is satis- 
fied by the tender and refusal. For tliis is, prima facie, 
not a debt, but a contract, of which tender and refusal 
are always equivalent to performance*. 

So, again, in the case of a pledge or pawn ; the pawner, 
after tender and refusal, may either bring an action of as- 
sumpsit, and declare that the defendant promised to re- 
turn the^goods upon request, or he may, bring an action 
of trover, for the property is vested in him by the tender; 
which proves, that it is, in effect, the same thing, whe- 
ther the money is tendered and refused, or actually paid^. 

a Co. Litl. 207. a. d Cro. Jac. 241 . Yelv. 149. 

b Co. Liu. 307. a. 1 Bulitr. 99. 

c Co. Liu. 307. a. 
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In the same manner, where a feoffment is made upon 
condition for the payment of a collateral sum, if lawful 
tender be once refiise<l, he, who ought to tender, is of 
this quit, and fully discharged ever afterwards®. 

And so in all cases, in which the obligor is to do some 
collateral thing, as to deliver a horse, &c. if the obli- 
gor ofl'ers to do his part, and the obligee refuses, the con- 
dition is perlormed in law, and the obligation discharged 
for evei^ 

The creditor may also totally lose his money, if after 
tender and refusal, he takes issue upon the tender, and it 
found against him^. 


PROPOSITION XV. 

Of the Joinder and Misjoinder of Actions. 

t 

There are two principal points to be considered in 
the joinder of actions: 1. whether they can be answered 
by the same plea, and whether they admit of the same 
judgment. If A. brings an action upon the case against 
B. upon a general assumpsit, or an indebitatus assumpsit 
upQn a simple contract debt, he may also declare, in the 
same coupt, u^on an insimul computassent^ money lent, 
money had and received, and so forth ; for non assumpsit 
inay be pleaded as the general issue to all these counts. 
But, if the action be for trover or trespass, and the plaintiff 


e Co. Lift. flog. fl. i>; 
f Co. Liu. 907* 


f iBnp. Pnc. igs* 
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add the same counts, there will then be two general issues 
required, that is to say, '‘not guilty,** to the former, and 
“non assumpsit” to the latter; which is contrary to an 
established rule in pleading, “that the pleadings ought 
to be single and containing one matter;’* for duplicity 
begets confusion. This general rule, however, admits of 
some qualitication; for an action of debt on bond, or 
other specialty, and an indebitatus assumpsit, may be 
joined in the same count, though the plea of general 
issue to the former is nil debet, and 7ion assumpsit to the 
latter. But the reason is, that they contain only one 
matter, and the judgment is the same in either case; that 
is to say, for the debt and damages. But, when the pleai 
are so essentially different, (as, for instance, in the case 
of torts and contracts,) that they require different verdicts, 
there can be no joinder of actions. Whether they admit 

of the same judgment? For, where the judgment is for the 
plaintiff in an action for an injury without force, as case, 
assumpsit, debt on contract, or the like, it is also consu 
dered that the defendant be amerced for hi^^lfidMelay, 
See. But in actions for torts, or forciWe injuries, the 
judgment is, “ that he be taken ^ capiatur J until he rnal^ 
fine,” &c. And, although the fine is now remitted by 
the stat. 5 and 6 W. & M. c. 19. the form still continues; 
a misericordia or amercement is entered, in the one case, 
and a capiatur in the other. Supposing, then, there were 
two judgments, the court would not know whether to 
enter the misericordia or the capiatur. 


The next point for our consideration is, to know how 
to determine with respect to the parties-who are required 
to join, or to be joined in the same action. And here it 
becomes necessary to distinguish, first, whether they are 
plaintiffs or defendants; for, in all matters of contract, if 
there are leveral plaintiffs, and only one brings the 
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action, it is a material defect of which the defendant will 
be allowed to take every udvautage, whether upon ge- 
neral demurrer or otherwise. But where there are seve- 
ral defendants, and they are not joined, it is a defect in 
form only, and consequently no advantage can be had of 
it, but by pleading specially in abatement, pur>uant to 
the stat. ^7 Eliz. c. 5. For example, if there are two 
obligees, and only one brings the action, it may be given 
in evidence in bar upon the general issue; but not vice 
versa if there are two obligors, and only one is proceeded 
against; tor, in the first case, there would be an apparent 
variance between the deed declared upon, and the deed 
‘given in evidence; a contract with two, and a contract 
with one, being, prima facie^ two different contracts, 
and, therefore, not to be intended to be the same con- 
tract. Hence the general rule, that if a bond is made to 
several, to pay money to one of them, they must all Join 
in the action, because they are but as one obligee ; and 
if they do not all join, the obligor may take advantage 
of ityfitliej; upon the general issue, or upon general de- 
murrer, or afterwards in arrest of judgment, or finally it 
.will be error. And so it is in the case of covenant or 
contract, whether by parol or in writing. But where the 
obligors are several, and only one is proceeded against, 
this IS no more than an informality, or mere defect in 
form ; for the defendant cannot deny that the deed is 
his, though it is not his sole deed, and consequently he 
cannot plead the general issue no7i est factum. 

S. Whether the action be for an injury which ii 
founded in tort, or in mere breach of contract and delay 
of justice; for, if the action be fo^a mere breach of con- 
tract, the measure of the debt or damages arising out of 
the contract itself, ipay accordingly be discharged or sa- 
tisfied by any one of the contracting parties, as well as by 
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all; and if any one of them does discharge it, it is a suffici- 
ei»t discharge and release of all the rest* But in actions 
of tort, on the contrary, the entire damages attach to each 
several fy ; for, as the guilt or wrongful act of one man ia 
no extenuation of the guilt or wrongful act of another, 
so neither is tlie punisliment or the damages to be in- 
curred or paid hy one, a satisfaction for the punishment 
or the damages to be incurred or paid hy another. 

It follows, that if several have been parties to a tres- 
pass, properly so called, the plaintiff has Iiis election to 
bring an action against them all, or against any one or 
more of tliem*. ddius an action of trespass for conspiracy 
against several, may he maintained against one alone, 
though the others are acquitted**; for these actions are 
founded in tort. But if several are liable to a debt or 
contract, it is otlierwise; and even if judgment is reco- 
vered jointly against several defendants, the plaintiff can- 
not bring an action of debt upon the judgment against one 
of them alone, but must sue them all jointly®* llllpn the 
same principle, if an action is brought against several, upon 
a statute giving a penalty, only one penalty is recoverable ;- 
but when a statute gives a forfeiture, each defendant must 
pay the forfeiture severally; for a forfeiture is not (like 
a penalty) in the nature of a satisfaction to the party in- 
jured, but by way of punishment to the offender; and, 
though debts are joint, crimes are several^. 


a 8 Rof). 159. 

b Saund. 1. c. 34. 


c 2 Leon. % 20 . 

d Cro. £lix.480. 1 Salk. 188. 
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PROPOSITION XVL 

Of the Construction of the usual Covenants and Powers 
in Marriage Settlements, 

In the construction of the usual covenants and powr^rs 
inserted in marriage settlements, it is to be observed, in 
the first place, that the covenants for furtlier assi^ianre, 
&c. are not against all claimants generally, bnt only 
against those who claim for or under t*ne covpnautor. 
Why? Because if the parties were to covenant generally, 
it would be necessary for them, in that case, to keep the 
title deeds. For, if any one is bcmd to warranty, so tliat 
he is bound to render in value, then is the defence of 
the title at his peril; and, therefore, the feofiee shall 
have no deeds that comprehend warranty whereof the 
fcoft’or can take advantage*. Secondly, the covenants are 
always expressly against lawful lets and interruptions, 
in corrtvadistbiction to unlawful or tortious entries; for, 
in the last case'J^ the party has his remedy by action of 
trespass or ejectment against the .wrongdoers; but, hav- 
ing no such remedy against those who claim under the 
covenantor himself, by a title paramount to that of the 
grantee, he then, and then only, may bring his action of 
covenant by force of these words of warranty (1). Again^ 

a Co. Litt. 6. a. 

— I ' i ■ ■ ■■■. ■ 

t 

(1) Pursuant to the above doctrine, the plaintiff who brings 
this action (of covenant for quiet enjoyment, &c.) must not only 
allege that the person evicting him had lawful title, but that he 
had lawful title before the grant or lease made to the plaintiff 
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with respect to the powers of leasing, of jointuring, of 
raising portions, of revocation, &c. upon what principle 
is it that the reservation of these, which would be void 
and of no effect in a deed of feoffment, or fine, or reco- 
very, or even lease or release, shall be valid in a deed of 
settlement? It is because this enures by way of declara- 
tion of the use, but those conveyances have their opera- 
tion by virtue of the transmutation of the possession, 
the constructive differences of which have been already 
exemplified in the foregoing pages. Another rule to be 
observed is, that the respective powers and covenants 
must be always of the same nature, and stand well toge- 
ther in point of consistency. Thus, if a power of leasing 
were inserted in a covenant to stand seised to uses, it 
would be void and of no effect; because they are contracts 
of a different nature, the latter being always for a good 
consideration, such as natural affection or blood; the for- 
mer for a valuable consideration, meaning money, or 
money’s worth ; and, therefore, the two together would 
be repugnant (2). 


for, otherwise, it might be from the plaintiff himself, that the 
evictor derived his title ; and a conclusion of law does not help 
the not shewing a mutter fact, lie is not, however, required to 
set out the title specially” of the person who entered upon him, 
because it is presumed in law, that every one is the depository 
of his own title, and that others are strangers to it. 

(2) Co. Litt. 237. a. For the further construction of cove- 
venanfs for title, see Sugden • Law of Vendors and Purchasers, 
eh. 13. 
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PROPOSITION XVIL 

Of the Assignment of Chattels “ with!' or “ without'^ Deed. 

A N original chattel of a thin" that lies properly in grant 
may be assigned either with or without deed; and so 
likewise may a chattel derived out of a freehold of any 
thing that lies in livery; but a chattel derived out of a 
freehold of any thing that lies in grunt, cannot he assigned 
without deed. For example: while the feudal tenure 
subsisted, the guardian in chivalry, who had seisin of the 
wardship of the heir and of the lands, (as in the case Lit- 
tleton puts, section 11(5.) could assign them both or either 
of them to a stranger, by deed or without deed ; ibr tlje 
wardship was an original chattel during the minority ; it 
was not derived out of any freehold ; and, therefore, as the 
law created it without deed, it could equally be assigned 
without deed. But, if a man made a lease for years of a 
villein,Tfte le^®e could not assign without deed, for the 
same reason that the lease, under which he himself held, 
cohld not be created without deed, being derived out of 
a freehold of a thing in grant®. 

The first distinction to be considered, is, therefore, be- 
tween original chattels, and those which are derived. 
Let us now take the second distinction, between a chat- 
tel deifived out of a freehold of a thing in livery, and a 
chattel derived out" of a freehold of a thing in grant. 

Incorporeal hereditaments, of which no livery of seisin 
can be had, and which are therefore said to lie in grant, 
are required to be conveyed by deed ; for the law (says 


a Litt. tect. 189 .. 
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Lord Coke) has provided the deed in the stead or place of 
the livery (1). By the same rule, then, as the freehold of 
surh incorporeal hereditaments cannot be created with- 
out deed, so neither can the chattel, which is derived 
out of that freehold, be assi;^ned without deed. Thus, 
while the feudal tenure subsisted, if an advowsorrwas 
held by kinght’s service, and the tenant died, leaving his 
heir within age, the lord could not grant the wardship 
of the advowson without deed. And, by the same rule, 
if at this day the patron of an advowson grants the next 
presentation to a stranger, he can neither do this without 
deed, nor can the grantee assign without deed, because it 
is derioed out of an inheritance which lies only in grants 
and not in livery^^ But otherwise it is, where the chattel to 
be assigned is derived out of a freehold of a thing in li- 
very ; for then it will pass without deed. As for example: 
if a corporation aggregate of many, make a lease for years, 
they cannot do this without deed ; for a corporation being 
an invisible body, can no otherwise act or speak than 
under their common seal. But the lessee may assign with- 
out deed ; for it was not the quality of tj^' thmi^leased, 
(as Lord Coke observes,) that rendered the original 
deed necessary, but the quality of the incorporation*. • 

We may add, that the same distinction is to be ob- 
b Co. Litt 85 . a. c Co. Lilt. 121. b. Ibid. 169. a. 


(l)*Co. Litt. 9. a. Ibid. 49. a. Th^ mistake, into which 
Blackstoiie has fallen, in dese nbing an advowson (which is an 
incorporeal hereditament,) to be capable df being conveyed by 
verbal grants has been pointed out by the learned Vinerian pro- 
fessor Mr. Wooddeson, and is noticed in Mr. Christian’s notea 
to Bl. CoiQins. 22 . ^ 



served itt the law of surrenders*. It likewise opens to 
the further distinction (in the law of prescription,) be- 
tween prescribing by a qne estate anti prescribing as heir. 
For if a man prescribes by a que estate, (in himself and 
those whose estate he hath,) he can only claim those 
things which may pass without deed as incidents to that 
estate, such as an advowson appendant, or common ap- 
purtenant, or the like ; but for those things which cannot 
he granted without deed or fine, as an advowson which is a 
distinct inheritance, or common in gross, and the like, 
he must prescribe as heir, (in himself and his ancestors,) 
because the heir claims by descent, without any convey- 
ance*. 


PROPOSITION XVIIL 

Of the ulterior Application of the Doctrine of Attornment, 
in the Construction of Releases per elargir le Estate. 

A. RELEASE elargir le estate, is generally no more 
than a grant of the reversion, in whole or part, to him who, 

II 

at the common law, had the right tp attorn to such grant 
if made to a stranger; and wherever a release is so 
made ** to the tenant who, at the common law, had the 
right to attorn, &c.” it will (I apprehend) be found to be 
a good release per elargir son estate, if made by him who 
is next in the reversion. 

For example; if A. leases ioB. for life, who teases toC,. 
for years, and afterwards A. releases to C. and his heirs, 
this is a void release, and of no eflect. For it was not C, 

d Co. Lilt. 33S. a. But tee tho 
Dote 295. iWd. 


e Co. Liu. 191. a. 
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but B. who had the right to attorn to A/s grant of the 
reversion to a stranger; the releasee’s estate being de- 
rived, ill this instance, not out of the releasor’s estate, but 
out of that of the lessee for life, B/ 

Again; if a man make a lease for 90 years, and the 
lessee make an underlease for 10 years, and afterwards he 
who made the first lease release to the second lessee and 
his heirs, this is also a void release for the same reason^ 

But if A. lease to B. for years, remainder to C. for life, 
he may afterwards release either to B. orC. ; for either 

B. or C. might have attorned, at the common law, to A.’s- 
grant of the reversion to a stranger, B. as immediate te- 
nant of the term, C. as immediate tenant of the freehold •. 

Again; if A. leases to B. for life, remainder to C. for 
life, the consent of B. to a portion of the reversion being 
originally vested in C. comes in place of his attornment, 
and a release in such case from A. to C. is therefore a 
good release, though B. is immediate tenant of U»e free- 
hold^. • 

• 

Again; if A. leases to B. for years, and B. enters, and 
afterwards assigns over for the whole term to C. a re- 
lease from A. to C. is a good release per tlargir^ ^c. For 

C. being accepted by A. as his tenant, acquires the right 
to attorn to A.’s grant of the reversion to a stranger. 

But ■though it is true that this species *of release was 
generally so made to him who, at the common law, had 
the right to attorn, i^c. ; yet there srre some cases in 

a Co. Litt. 97a. a. and see Co. c Co. Litt. 873. a. and lee Co. 
Litt. 31 1 . a. Lilt. 31 1. a. 

b Ibid. d Ibid. 



which it is valid, though made to him who had not that 
right: as a release made to a tenant at will, which is 
equally a good release per elargir tjcc.® though a tenant 
at will, because of the smallness of his estate, had not the 
right to attorn to the grant of his lessor at the common 
law^ But, it is to be observed, that there is no oilier in- 
tervening tenant, in this case, who had the right to attorn,' 
and, therefore, whose assent was formerly necessary to 
the confirmation of the grant in question. 

Setting out, then, with this general principle, it seems 
to follow, that a release made to a“ tenant by ele^it," is 
equally a good release per elargir son estate^ if made by 
him who is next in the reversion; though I venture to 
bring forward this opinion in opposition to the doctrine 
laid down in the note to Co. Litt. 273. b. where it is said 
to be void, because there is no privity. Let us now en- 
deavour to consider this question. 

Privity of estate or tenure, (as between lard and te- 
nant,)--may b^^ reduced to two general heads,— privity in 
deed, and privity in law«. If A. leases to B. for life, and 
afterwards grants the reversion to C. and B. attorns, 
the tenant of the laud and the grantee of ‘thi^ilteversion, 
are privies in deed. But, if there be/40fd"and tenant, 
and the tenant lease to another for life, and afterwards 
die without heir, so that the reversion escheats to the 
lord, the tenant of the land and the lord are now privies 
in lawV And why, then, is there not^ privity “ of tenure 
in laio*^ betweem the owner of the land, and th^ tenant 
by statute merchant, statute staple, or elegit ? The latter, 
indeed, before entry,” cannot take a release per elargir 
£cc. and so neither can the lessee fora year at the com- 


e Co. LUt. 370. b. 
i Co. ILitt.Os.0. 


g Co. Litt. 971. a. 
h Termesde la Ley, 92 S. 
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mon law, and precisely for the same reason, because they 
are not possessed before entry ; but, no sooner is the 
possession vested by entry, than tlicy have each of them 
an estate in the land, which in either case is a derived 
portion of that of the reversioner, and the two together 
make but one and the same estate in law(l). 

But, it is said, the tenant hyelegit is not strictly tenant 
to the owner of the land, as the lessee is tenant to the 
lessor; for it is not under the owner of the land he holds, 
but under the statute. And what is that to the purpose? 
There is privity in law, as well as privity in deed; and 
of this there are many other examples, w herein it sub- 
sists in like manner between the tenant and the rever- 
sioner, though the tenant does not hold of him as his 
tenant. Thus there is “ privity*’ between the heir and 
the tenant in dower; and yet, the tenant in dower does 
not hold of the heir as his tenant, for it is not under the 
heir she claims, but under thehushaiul; which is thus 
demonstrated in Littleton : — 

“ A. disseised by B. who (after five years' peaceable* 
possession, as required by the stat. 39 II. VIII. c. 33.) 
dies seised, and tlie land descends to his heir D. who en- 


( 1 ) A release per elargir le estate, if made to a lessee of a 
chattel, who has never entered, is void at the common law, be- 
cause, ** before entry,*’ he has no estate in the (^nd, but only an 
interest in the term. But, by the words “ bargain and sale,” 
since the stat. 97 . H. 8 . c. 10 . (of uses), he is hqjd, by auuiogy of 
construction of that statute, to be “seised” as bargainee of the 
use, the “ seisin” being exeniled by the statute ; and, having 
thus possession, as well as privity, he is able to lake a release 
per elargir son estate, and his acceptance of the release is an im- 
plied attornment. Co. Lilt. 270. a. 

Q 
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dows his mother of one third. A/s right of entry upoa 
the two-thirds against the heir, is taken away by the de- 
scent, but he may well enter upon the widow for her 
third. Why? Because she claims under the httiband, 
during whose life her title of dower was initiate. But 
suppose A. does not enter, and afterwards, upon the 
death of the widow, the said third descends to the heir 
D.; A. may still enter upon D. for that third. Why? 
Because the fee and freehold did not descend at the same 
time to the heir, but only a reversion upon the death of 
B. expectant upon the death of B.’s widow*.” 

The relation, therefore, between the widow and the 
heir, is not exactly as Blackstone states it**, “ that the 
widow is immediate tenant to the heir,” for it is not un- 
der the heir she claims, but under the husband. The 
usage of the dower being assigned by the heir, is upon a 
quite different principle. This was, originally, a merely 
feudal ceremony, introduced for no other purpose than 
that-^f making the heir liable to the lord, in respect of 
those lands, for the payment of the feudal fines and ser- 
vices, for which, by the feudal constitution, the female 
could not be called upon. But, though the widow does 
not exactly hold of the heir, as his tenant, there is, never- 
theless, a sort of quasi tenure^ which, in the language of 
the law, is called a7i attendance^ and which implies a sub- 
sisting relation as betw^een lord and tenant, and, conse- 
quently, a subsisting privity^ which is always an insepar- 
able incident t© every species of tenure; and the widow 
was, therefore, liable to an action of waste, at the suit of 
the heir, and ct)mpellable to attorn in a quid juris clamat 
to the heir’s grant of the reversion to a stranger*. 

g Co. LiU.Q 40 . b. 241. a. i Co. Lilt. 3l6. a. 

h Bl. Comms. 2 . 136 
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Again; there is the like privity between the heir and 
the tenant by the curtesy : for the tenant by the curtesy 
does not claim under the heir, but by act and operation 
of law, and consequently he is not strictly tenant to the 
heir. But, if the tenant by the curtesy commit waste, 
the heir may have an action of waste against him; and, 
like the tenant in dower, he was also compellable to at- 
torn in a quuT juris clamat to the heir’s grant of the re- 
version to a stranger*'. 

Again, while the feudal tenure subsisted, if tlie guar- 
dian in chivalry held over for the value, and afterwards, 
the heir, being of full age, released to him all the right, 
&c. this also was a good release per clar^ir son estate^; 
and yet the interest of the guardian in chivalry, like that 
of the tenant by elegit at this day, was created no other- 
wise than by act and operation of law. The tenant by 
elegit too, (like the guardian in chivalry,) has only a 
chattel interest, and, therefore, cannot take a release be- 
fore entry"* ; but, where a man has once the po8^:?ssion 
given him by the act and operation of hwv, the law gives 
him equally the required privity as a necessary appendage 
to it, which is very observable, (says Lord Coke,) us a 
conclusion in other cases’*. 

I apprehend it to be a general rule of law, “ that where- 
ever the law creates estates, it creates, at the same time, 
all the requisite incidents to those estates.” In construe^ 
tione juris semper consistit aquitas, Tlu^s, i*f A. leases to 
B. for years, and afterwards ousts B. and enfeofl’s C. and 
afterwards B. enters upon C. and commits waste, C. may 
have an action of waste against him®. Why ? Because 

k Co. Lift. 273. a. 316. a. n Cu. Litt 272 b. 

1 Co. LiU.S2. b. 271. a. 273. b. o Litt. lect. 
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when B. entered upon C. claiming his term, he vested 
the reversion in C. without attornment, and, thereupon, 
the law created the required privity between them, with- 
out which the action of waste could not lie. 

Again; if A. leases to B. for life, who leases to C. for 
40 years, and C. obtains possession under the lease, and 
afterwards A. confirms the same, and B. Jies within the 
term, A. cannot enter upon C. during the remainder of 
the termP. Why? Because A. having confirmed the 
term in the life-time of B.,— upon the death of B., C.’s 
lease is derived out of A.*s estate, and if, afterwards, the 
rent is in arrear, A. may distrain, or have an action of 
debt, &c. ; or, if C. commits waste, A. may bring an 
action of waste; for, no sooner is the privity of estate 
determined between B. and C. by the determination of 
B.’s estate for life, than the law creates the same privity 
of estate between A. and C.; and, by the same rule, if, 
aftenvards^ A. releases to C. it will be a good release per 
elargif^ &c. 

. Again, if A. leases to B. a woman, for life, and after- 
wards B. intermarries with C. and 'Afterwards A. releases 
to C. and his heirs, this is a good release per elargir, &c.^; 
for, by the intermarriage, C. acquired the freehold in the 
right of the wife, and, thereupon, the law created the re- 
quisite privity between A, and C. upon which the release 
from A. to C. might operate elargir^ &c. 

« *• 

The release of the wife to the lessee of the husband, 
after the death of the husband, who, being seised in the 
right of the wife, had created an unexpired term, was 
equally a good release per e/argi'r, &c. though the wife 
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was not party to the lease, for the same reason'; for the 
lease was not void by the death of the husband, but only 
voidable by tlie entry of the wife; for the husband had 
thejMJ possessio?iis, “ the right of possession of the inhe- 
ritance,” in the right of the wife*. But that which 1 may 
defeat by my entry, I may equally make good by my 
confirmation*. By the same rule, then, the wife may 
confirm this lease if she will, and as well by an implied 
as by an express confirmation; and, thereupon, the lessee 
becomes liable to the rent reserved by the husband, and 
the wife may either distrain for the arrears, or bring an 
action of debt; or, if the lessee commits waste, may hjive 
an action of waste, &c. 

“ But the owner of the land cannot bring an action of 
waste against the tenant by elegiU' 1 grant it. And so 
neither can the heir against the guardian in socage; and 
precisely for the same reason, because the law has pn^- 
vided another remedy, namely, by action of account or 
trespass®. 

Also, while attornment was necessary, if the owner of 
the land had granted the reversion by fine, he might liave 
compelled the tenant by elegit to attorn in a quid jurit 
clamat, which is itself evidence of privity of estate, and 
of notoriety of possession*. 

Upon the whole, then, 1 conclude, with all due defer- 
ence, that although the tenant by elegit strictly te- 
nant to the owner of the land, there is, nevertheless, a« 
attendance or quasi fe/jwre between them, which has pri- 
vity of estate annexed to it, as an inseparable incident ; 
and, consequently, if the owner of the land releases gene^ 

T 1 Bac. Abridgin. 302 3 Bac t Co I.itt. .loo a. 
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rally to the tenant hydegit, it will be a good release 
dargir son estate from a chattel to a freehold ; for the law 
•upplies the required privity between the parties’®. 


PROPOSITION XIX. 

Of the ulterior Application of the Doctrine of Warranty, in 
Explanation of the Responsibility of the Heir in respect 
‘ of Assets by Descent, and the consequent Distinction 
which the Law takes between a real and personal Lien, 
cPnd real and personal Execution^ 

The doctrine of the responsibility of the heir in respect 
of assets descended, seems to proceed upon the same gene- 
ral principles as that of the recovery in value, against the 
heir, which the warrantee was entitled to, if evicted, in 
the case of the descent of a warranty. The argument is d 
majori ad minus* For, if the heir is not bound in the case 
of a warranty, which is of the realty, a fortiori, he shall 
not be bound*^n die case of debts and contracts, by which 
therealty is not originally affected*. Accordingly, no estate 
is chargeable in the hands of the heir, as assets by de- 
scent, which is not of equal value or more at the time of 
the descent; for, otherwise, the heir may plead “ nul as- 
sets*^ Secondly, it must come by descent to the heir, and 
not by purchase or gift. Thirdly, it must be of fee simple, 
and not in tail; for the heir in tail takes per formam dnni, 
as a purchaser, and an estate for another man’s life is only 
chargeable since the statute 29 C. 11. c. 3. Fourthly, it 
must descend to> him as heir to the same ancestor who 
made the warranty, or other charge upon the estate. 
Fifthly, it must be of lands, or tenements, or rents, or 
services valuable, or other profits issuing out of lands or 
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tenements, and not of personal inheritances, as annuities 
and the like. Sixthly, it must be in estate or int( rest, and 
not in mere right or title. Thus, at the common law, tliere 
were no assets of what was anciently an use, and which 
we should now call a trust, till the cestn? qui trust was 
made liable by the statute 29 C. 11. e. 3. Neither is tlie 
heir chargeahle in respect of a right of action, or right of 
entry, or the like, for these are not nsse^g until they are 
brought into possession\ 

Again, it is a maxim of law, that every warranty doth 
descend upon him tliat is heir to him who made llic war- 
ranty by the coriiiiioii law; which opens to tlie eslahlislicd 
distinction between a real and personal lien, and real and 
personal execution, viz. that the lal ter shall survive, and 
not tlie former. 

Thus, if aman infeofi’cd another of an acre of land with 
warranty, and had issue two sons, and died seised of ano- 
ther acre of land of the nature of borongh-cnglish, and, 
afterwards, tiie feolfee was impleaded, although (In might 
vouch both the sons equally, the ehlest son as licir to tlie. 
warranty, and the other as heir to the land, yet he coidd 
not vouch the younger son alone, because he was not heir 
at the common law, upon whom the warranty descended ; 
and, if he should Touch the eldest son alone, then would 
he not have the benefit of bis warranty, namely, a reco- 
very in value. And the reason, that the special heir in 
such qase cannot be vouched alone, is, that in tlig^ event 
of there being a warranty pararnounl, he would not he 
ablQ to deraign that warranty, and have the recompense 
in value. But where the heir at 1 he common law, and tiie 
special heir, are vouched together, so may tiiey also vouch 
over together, and the recompense iu value shall enur#? 
according to the loss'. 

b Co. Litt 374. b. 
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We have here then the ground of an established distinct 
tion in law between a real and personal lien, viz. that the 
real lien, as the warranty, doth ever descend upon the heir 
at the common law; but the personal lien doth bind the 
special heir, as all the heirs in gavelkind, and the heir on 
the part of the mother in borough-english**. 

Accordingly^if two men make a feoflment in fee with 
warranty, and the one die, the feolfee cannot vouch the 
survivor alone, without also vouching the heir of the de- 
ceased feoffor equally ; but if two jointly bind themselves 
in an obligation, and the one die, an action of debt will lie 
agaihst the survivor alone, causa qua supra. Anil so it is 
of an execution. As, if a judgment in debt be had against 
two, and the one die, the plaintiff may have a fieri facias, 
which is a personal execution, and charge the survivor 
alone; but if he take out execution by elegit, that is to 
say, “upon the real lien,” he cannot charge the survivor 
alone, without also charging the heir of the deceased 
equally, and the scire facias must be sued out against 
both*. 


PROPOSITION XX. 

Of the Necessity of explaining by Discussion, in order 
render the Doctrines of the Institute intelligible to 
Beginners, 

The reader will recollect, that the proposed conclusion 
has been already hi part demonstrated, by the remarks 


e See Saunders, vol. 2. page s6. 
note 4. aud the mutliorities there 
cited. 
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which have been offered in the course of the preceding 
pages. 1st. Upon the nppareiUiy iinmethodical, abrupt, 
and digressive style of the Institute; 2. upon its charac- 
teristically technical, conipen<hous, and pithy text ; and, 
3. upon the multiplicity of its hitherto uncorrected tex- 
tual errors and mutilations. It is still more conspicuously 
demonstrated in the inherent difficulty of the specific 
doctrines and propositions themselves, which consti- 
tute the subject-matter of the Institute, and which, from 
the variety of learning they contain, from their extensive 
and com|)licated combination, and above all, from the 
frequent technical and no less subtle dislinction^ upon 
which thev often essentially depend for their construc- 
tion, it would he beyond the efforts of the most Hercu- 
lean annotator to render so clearly intelligible to the stu- 
dent, as to do away the necessity of all further collateral 
explanation and discussion. 

As for example : Lord Coke says, “ if a man give lands 
to a man and his heir, in the singular number, lu- hath hut 
an estate for life; for his heir cannot ttfike a fee simple by 
descent, because he is but one; and, therefore, in that pase, 
his heirs shall take nothing*.*' Now, upon turning to tlie 
note (4.3), which is here referred to, we read, that “ accord- 
ing to many authorities, “ heir” may be nnmen collccti- 
vum, as well in a deed as a will, and operate in both in the 
same maimer as “ heirs” in the plural number. So far, 
then, the student will be able to apprehend that Lord 
Cokers distinction has been since donp aVay liy later de- 
cisions ; but, in order that he may rightly understand 
that the words “ heir” and “ heirs” liAve not exactly the 
same operation, (as might probably be inferred from 
hence,) I presume it may be further necessary to explain, 
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that the word “ heir,” in the sinejular number, where 
words of further limitation aie superadded, operates as a 
word of purchase; hut if the word be “ heirs” or “ heirs 
of the body,” in the plural, in liiat case even words of 
limiLation eni^Maftod on them, and not inconsistent with 
the nature ot‘ the descent pointed out by the first words,' 
will not convert them into words of purchase^. 

A i^ain; “ if the ancestor takes an estate of freehold, 
and after a remainder is limited to his right heirs, these 
words (his right heirs) are, in this case, words of limita- 
tion, an! not of pnrehnse. But otherwise it is, where the 
ancestor takes only an estate for } ears and not oF free- 
hold ; as if a lease for years be made to A. the remainder 
to B. in tail, the remainder to the right heirs of A. there 
the remainder vesteth not in A. hut the rigiit heirs shall 
take by purchase, if A. dies <luring lhe“ estate-tail : for 
as the ancestor and the heir are correlative of inheritances, 
so are the testator and executor, 

Now, the reason to be assigned for the above distinc- 
tion, is not as it is here stated, “ for as the ancestor and the 
heir, &c.” On the contrary, this is a totally distinct pro- 
position, and has nothing to do with the preceding: and, 
therefore, instead of “ for as the ancestor,” &c, we should 
read, “ and as the ancestor,” &c. 'Fhc reason is as follows : 
If the ancestor takes an estate of freehold, and after a re- 
mainder is limited to his right heirs, then, by a rule of 
law of great antiquity, (commonly called the rule in Shel- 
ley’s case,) the inheritance is held to be immediately 
executed in the ancestor**. But otherwise it is, if the 
ancestor takes only an estate for years. Why ? Because, 
in this case, he has not the legal possession or ‘‘ seisin” 

b See Feai'iic's Cont. Rem.p. 181. d Sec Fearne’e Cont. Rem. p. 99- 
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•ftlie land, which is always in him who hath the free- 
hold**; and, consequently, having no part or portion of 
the inheritance, the two estates cannot unite and knit 
together, as in the preceding instance®. 

Again, we read, “ if the father maketh a lease for years, 
and the lessee entereth and dieth, the eldest sondieth dur- 
ing the term before entry or receipt of rent, the younger 
son of the balf-blood shall not inherit, but the sister; be- 
cause the possession of tlie lessee for years is the posses- 
sion of the eldest son, so as he is actually seised of the fee 
simple, and, consequently, the sister of the whole-yood 
is to he heii;^ The same law it is, if the lands be holden 
by knight’s service, and the eldest son is within age, and 
the guardian entereth into the lands. And so it is, if the 
guardian in socage enterV' 

Having corrected the mistake in the statement of this 
proposition, (as has been already pointed out*,) I should 
explain Lord Coke’s meaning to be, tliat“ if land3.are held 
under a lease for years, and the lessee iias entered under 
his lease, the heir will be considered as having a seisin 
indeed^ before entry, or receipt of rent;” because the 
possession of the lessee for years is h\s possession. Thus, 
if a father makes a lease for years, and the lessee enters, 
and the eldest son (having succeeded his father) dies dur- 
ing the term “ before entry or receipt of rent”, the younger 
son of the half-blood shall not inherit, but the sister; be- 
cause tjie possession of the lessee for y^ar# is the posses- 
sion of the eldest son, to whom, ufion the death ot the 
ancestor, the inheritance descended, as he is actually 
seised of the fee simple; and, consequently, the sister of 
the whole-blood is to be heir. And so it was, while I hi 
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feudal tenure subsisted, in the case of the guardian in chi- 
valry ; and so it is, at this day, in the case of the guar- 
dian in socage. The possession of the guardian is the 
possession of the ward, who thereby acquires an actual 
seisin without entry. For example: if a widow, having 
a son to whom her husband’s estate descends, continues 
in possession after her husband’s death, the law will con- 
sider her as guardian in socage to her son, and will there- 
fore admit the son to have had, by this means, a seisin in 
deed of the land 

A,2ain ; let us take Mandevile’s case : — “ John de Man- 
devile, by his wife Roberge, had issue Robert ^nd Maude. 
Michael de Moreville gave certain lands to Roberge and to 
the heirs of John Mandevile, her late husband, on her 
body begotten, and it was adjudged that Roberge had an 
estate but for life, and the fee-tail v^ested in Robert, 
(heirs of the body of her father being a good name of pur- 
chase,) and that when he died without issue, Maude, the 
daughter, was tenant in tail, as heir of the body of her 
father, per formce,n doniy and the ff)rmedon which she 
brought supposed quod post mortem prcvfata: Robergia:** 
&c. And yet, in truth, the land did not descend unto 
her from Robert, but because she could have no other 
writ, it was adjudged to be good. In which case it is to be 
observed, that albeit Robert, being heir, took an estate- 
tail by “ purchase,” and the daughter was no heir of his 
body at the time of the gift, yet she recovered the land 
per f of mam doni, by the name of heir of the body of her 
father, which, notwithstanding her brother was, and he 
was capable at the time of the gift; and, therefore, when 
the gift was made she took nothing but in expectancy, 
when she became heir per Jormam doni^, 

h See Cruise's Law of real Pro- i Co. Litt. t6. b. 
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Now the difficulty which remains to be explained, in 
this case, is, how Maude could take? She claimed in 
the character of heir to her father; but the estate never 
having attached in the father, she consequently could not 
claim in tlie quality of heir by “descent” froni Inm; 
neither could she claim by “purchase because, the fee- 
tail having previously vested in RoTjert, the description 
in the limitation had been already satisfied. So essen- 
tially, indeed, does this sort of succession difl’er from a 
“ purchase,” that the only mode of asserting the title 
under it, is by the supposition of a descent in n writ of 
formedon^ brought for the recovery of the estate; a mode 
of recover^^^hich at once extends and confines the suc- 
cession to chose wlio would have taken if the estate had 
descended from the ancestor. The court got rid of the 
difficulty by' considering the estate as a quasi-entail, hav- 
ing the quality of a purchase in point of acquisition, at 
not being derived from or tbrongli (he ancestor, but, in 
regard to ils course of devolution, leaving the quality 

di descent, in the same manner as if it had ^bcen an 
estate originally vested in the anccstor^* descendible from 
him to his heirs, according to the nature of the de- 
scription. 

Again: — “ If a woman maketh a gift in tail, reserving 
rent to her and to her heirs, and tlie donor taketh hus- 
band, and hath issue, and the donee dieth without issue, 
and the wife dieth, the husband shall not be tenant by 
the cintesy of the rent; for that the rent newly reserved, 
is by the act of God determined, and no state thereof 
remainethV* , 

Now in what sense, I would ask, is the student to un- 
derstand this doctrine ? For, supposing the donee to die 
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without issue, in the iife-time of the wife, the estate tail 
being spent, the reversion would come into possession, 
and, consequently, after the wife’s death, the husband 
would be tenant by the curtesy of the land, which, evi- 
dently, could not be Lord Coke’s meaning. 

In order to clear lip this difficulty, I should transpose 
the words, “the donee dieth,” &c. and read “ the wife 
dieth,” and then, “the donee dieth without issue,” &c. 
And this I should explain as follows:— If a woman 
maketh a gift in tail, and afterwards taketh husband, and 
hath issue, and dieth, leaving the husband teiumt by the 

c. " 

curtesy of the rent, then, upon the death of,.the tenant 
in tail without issue, the husband shall have no further 
title as tenant by the curtesy; for, the estate tail being 
determined, so likewise is the rent which was reserved 
out of it; and the reversion he cannot have, because it 
never was in possession during the coverture. 

Again ; let us take the next proposition: — “ But if a 
man be seised in (-pe of a rent, and maketh a gift in tail 
general to a woman, she taketh husband and bath issue, 
the issue dietli, the wife dieth without issue, he shall be 
tenant by the curtesy of the rent, because the rent re- 
maineth. The diversity appeareth*.” 

Now I apprehend ,the meaning of this proposition to 
be as follows : — Suppose a woman to be grantee in tail of 
a rent,* of whicii there is a reversion in fee in the^onor; 
in this case, if she taketh husband, and hath issue, and 
the issue dieth, and then the wife dieth without issue, 
the husband shall be tenant by the curtesy of the rent* 
Why ? Because the fee of the rent still subsists, and in 
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allowing the tenancy by the curtesy, the law does not, 
by implication, give a longer continuance to the rent 
than it had at its original creation; for the donor si^b- 
stantially limited a rent in fee®. In distinguishing be- 
tween this and the preceding proposition, it is to be re- 
marked, that, in this case, the wife had fee-tail in the 
rent, and, consequently, having also had issue, which by 
possibility might have inherited, the husband shall be 
tenant by the curtesy. But, in the former case, the wife 
had not fee-tail in the rent, but only a qualified or base 
fee, determinable upon the tenant in tail dying without 
issue. And herein the diversity is apparent. 

m 

Again, le't us take the following section:— ‘‘ if a man 
make a feotfment in fee of his lands, holden by knight’s 
service, to the use of such person and persons, and of 
such estate and* estates, &c. as he shall appoint by his 
wmH ; in this case, by operation of la\v, the use and state 
vests in the feoft’or, and he is seised of a qualified fee* 
In this case, if the feoffor limit estates by his will, by force 
and according to his power, there tl^e uses and estates, 
growing out of the feoffment, are good for the wliole, and 
the last will is but directory. Bui, in tliat case, if the 
feoffor had devised the land (as owner thereof,) without 
any reference to the feoffment and power thereby given, 
then taking effect by the will, it is void for a third part; 
but if he had formerly conveyed two parts to the use of 
his wife, &c. and after devised the residue by his will, 
withqut any reference to his power by tl^ teofln^nt, yet 
this will shall enure to declare the use upon the feofT- 
ment; because he had no power as owner of the land to^ 
devise any part of it. But if the feofl’ment had been made 
to the use of his last will, although he devisi ii tu ^and 
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with reference to the feoffment, yet it taketli effect only 
by the will, and not by the feoffment". 

I should explain as follows : before the statute 12 C. 2. 
c. 24. which converts tenure by knight’s service into socage 
tenure, if a man made a feoffment in fee, of his lands held 
by knight’s service, to the use of such person or persons 
and of such estate or estates, &c. as he should appoint by 
will, the use and estate immediately vested in the feoffor 
by operation of law ; for, when a feoffment is made with- 
out consideration, and the feoffor has not disposed of the 
profits in the mean time, the law will intend the use of 
the inheritance to be to the feoffor, as a thing no^ disposed 
of®; and, thereupon, he is seised of a fee qualified, sub- 
ject to the uses to be raised by the execution of the power 
specially reserved; for the statute of uses (27 H. 8. c. 10.) 
executes the seisin to the use in the same manner, and to 
the same extent to 'which the use was limited. In this 
case, if the feoffor limited estates by his will, by force of 
and according to his power ^ the uses and estates so limited 
are good for the whole, because they grow out of the feoff- 
ment; that is to say, because they arc served out of the 
seishi which is in the feoffees, while there is no use in esse 
to which it can be executed ; for, wherever there is an use^ 
there must always be a seisin somewhere, in order to feed 
it, or otherwise the use would fall to the ground; but 
when the use comes esse, the seisin is instantaneously 
divested out of the feoffees, by operation of the statute, 
and executed tq the cestui (jui use. And the last wiji was 
but directory; for,*’ it did but direct and appoint in what 
manner the uses were to enure, in execution of the power 
specially reserved. But, if the feoffor, (in the same case,) 
had devised the land as owner thereof, without reference to 
the f toff ment and power thereby given, then taking effect by 
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the will, the limitation would have been void for a third 
part, l)e( anse, by 1 he stat. 3*^2 and 34 IJ. V 111. (oT wills,) a 
devis^ ol lands held by knight's service was dei laicd to be 
void formoie llian two lliinls’'. 'Tlie distinction is, that, 
in tlie eye t)t' the law, this is the e\ercisc o! a power operat- 
in£j as an original ( onveyance, and not merely by way of 
appointment. bor it' he had formerly conviyed two 
parts to the use of bis wife, &c. and after devised the 
residue, by liis will, without antj reference to the power 
by the feoff merit ^ yet the will enured to declare the use 
upon the feotfnicnt; because, in this case, be did^n act 
which hif ^power authorized him to do, but which be was 
not autliorized to do witjiout resoitin^ to his power; for, 
having reservetl but a power of appointment , he Inul no 
longer any power, as (f the land^ to decise any part 

of it. 'The- lalv, thendon*, consuUrs tlie will, under 
the^c circumstances, to bo a sirbstantial exciciiLion of the 
power, notwithstanding the inbnmalily of not refcriing 
to or noticing tin; [lowcr. But iT the fi olVnien^ was made 
to the vse of h'w last willy although i?(j devisc,d the land 
with rrfcrencc to the feoffmenly yet t!)c l/iiiifafiun lakots ef- 
fect only by the will, and not l>y tlu- fooirmeiit; I'or this 
was not an a j^[)ointnu'nt in (‘xn^eiiMon ol'a pmeer spec } ally 
reserved, huX. the exe5ci&c:ora power ar}sin\r from an in- 
teresty and operating as an original eoiiveyaina. And so it 
is at this (bay ; li a leotim nt es madv; !f> sin li uses as tlie 
feotfor shall appoint by will, w!u n flic will is made, the 
appointee is in by the feolnnen! ; but liii ifolhnent is made 
to the use ol't’ne will oi the I’rollor, when the will is made, 
the devisee takes under the will, and i«i hy the feoffment. 
And as of a feofl'ment to uses, so it is of any otlu-r eonvt^y- 
ance whicli operates hy transmutation of the possession, 
as fine, recovery, &cb 

k Co. Litt. 1 n. b. 1 Co. Litt. 27 1 . b. And see Ibe 
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